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RE: Carolina Water Service, Inc. v. The South Carolina Office of Regul o (j

Staff ; S.C. Public Service Commission Docket No. 2006-92-WS <o

Dear Mr. Shearouse:

Enclosed for filing please find the original and one (1) copy of a Notice of Appeal on
behalf of Carolina Water Service, Inc. (“CWS”) from certain orders of the Public Service
Commission of South Carolina (“Commission”). This Notice is being filed pursuant to S.C.
Code Ann. § 58-5-340 (Supp. 2006) and Rule 203, SCACR, and your letter to the
undersigned and counsel for the South Carolina Office of Regulatory Staff (“ORS”) dated
January 2, 2007.

By copy of this letter, I am serving the Commission and counsel for the Office of
Regulatory Staff (“ORS”) with a copy of this Notice and enclose a certificate of service to
that effect. Also enclosed please find our check in the amount $100 for the filing fee.

I would appreciate your acknowledging receipt of these enclosures by file stamping
the extra copy of the Notice and returning it to me via our courier.

A transcript in this matter has been ordered, but not yet received. Therefore, per the
terms of your January 2™ letter, it is my understanding that the appellant’s initial brief will be
due to be filed, in accordance with Rule 208, SCACR, within thirty (30) days of our receipt
of that transcript. In light of the Court’s action holding this matter in abeyance, I would ask
that you please advise me if my understanding in this regard is incorrect.

(Continued . . .)
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Additionally, and as you are aware, the Court has before it a “Notice of Motion and
Motion to File an Amicus Curiae Brief” (“Motion™) dated January 18,2007, filed by Laura P.
Valtorta, Esquire, on behalf of the Forty Love Point Homeowners Association. The
appellant’s return to the Motion was held in abeyance per the terms of your January 24, 2007
letter. The appellant is also in receipt of an “Amended Notice of Motion and Motion to File
an Amicus Curiae Brief” (“Amended Motion”) from Ms. Valtorta on behalf of the same
entity dated March 30, 2007. It is my understanding that the appellant’s return to the Motion
and Amended Motion will be due to be filed, in accordance with Rule 208, SCACR, within
ten (10) days of today, which is December 27, 2007. In light of the Court’s action holding
this matter in abeyance, 1 would ask that you also please advise me if my understanding in
this regard is incorrect.

If you have any questions, or require additional information, please do not hesitate to
contact me. With best regards, I am,

Respecttully,

WILLOUGHBY & HOEFER, P.A.

John M.S. Hoefer
Enclosure

cc: Hon. Charles L.A. Terreni (via hand-delivery with enclosures)
Florence P. Belser, Esquire (via first-class mail with enclosures)
Nanette S. Edwards, Esquire (via first-class mail with enclosures)
C. Lessie Hammonds, Esquire (via first-class mail with enclosures)
Laura P. Valtorta, Esquire (via first-class mail with enclosures)
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Respofent.

The South Carolina Office of Regulatory Staff,

CERTIFICATE OF SERVICE

This is to certify that | have caused to be served this day one (1) copy of Appellant’s

Notice of Appeal via hand delivery addressed as follows:

The Honorable Charles L.A. Terreni
Chief Clerk/Administrator
Public Service Commission of South Carolina

101 Executive Center Drive
Columbia, South Carolina 29210
This is to further certify that I have caused to be served this day one (1) copy of
Appellant’s Notice of Appeal by placing same in the care and custody of the United States

Postal Service with first class postage affixed thereto and addressed as follows:



Florence P. Belser, Esquire
C. Lessie Hammonds, Esquire
Office of Regulatory Staff
Post Office Box 11263
Columbia, South Carolina 29211

Cathy G. Cajdwell

Columbia, South Carolina
This 17" day of December, 2007.
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NOTICE OF APPEAL

Appellant, Carolina Water Service, Inc. (“CWS”), appeals the following orders of the
Public Service Commission of South Carolina (“Commission”) in its Docket No. 2006-92-
W/S: Order No. 2006-407 dated July 25, 2006; Order No. 2006-458 dated August 4, 2006;
Order No. 2006-543 dated October 2, 2006, and Order No. 2007-140 dated November 19,
2007. Copies of the Orders are attached hereto as Exhibits “A”, “B”, “C” and “D”,

respectively. CWS received written notice of entry of the order attached as Exhibit “D” on

November 26, 2007.
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Columbia, South Carolina
December 17, 2007
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Shn M.S. Hoefer, Eé{.
Benjamin P. Mustian, B4q.
Willoughby & Hoefér, P.A.
930 Richland Street
Post Office Box 8416
Columbia, South Carolina 29202-8416
803-252-3300

Attorneys for Appellant
Carolina Water Service, Inc.

Other Counsel of Record:

Florence P. Belser, Esq.

C. Lessie Hammonds, Esq.
South Carolina Office of
Regulatory Staff

Post Office Box 11263

Columbia, South Carolina 29211
803-737-0800

Attorney for Respondent South
Carolina Office of Regulatory Staff



BEFORE

THE PUBLIC SERVICE COMMISSION OF

SOUTH CAROLINA
DOCKET NO. 2006-92-WS - ORDER NO. 2006-407 %
Py
JULY 25, 2006 g%
INRE: Application of Carolina Water Service, Inc. ) ORDER GRANTING'H
for Adjustment of Rates and Charges forthe ) MOTION TO MOD%%
Provision of Water and Sewer Service. ) REMAINING ‘
) TESTIMONY PRE-
) FILING DATES AND
) HEARING DATES

This matter comes before the Public Service Commission of South Carolina
(“Commission”) on the Motion of Carolina Water Service, Inc. (“CWS” or “Applicant™)
for an extension of time to submit the remaining prefiled testimony and to change the
hearing dates in its application for a rate increase in Docket No. 2006-92-WS. The
current deadlines for submitting the remaining prefiled testimony to the Commission are
June 30, 2006, for Applicant’s Rebuttal Testimony and July 6, 2006, for all the parties’
Surrebuttal Testimony. The hearing is currently scheduled for J uly 20-21, 2006.

CWS requests this additional time to finalize an agreement to transfer water and
sewer assets to Dorchester County and assess the transfer’s impact on its pending
.application for a rate increase. CWS and the Office of Regulatory Staff completed an
analysis of this impact on June 23, 2006, and the Commission awaits these findings.
Since the acquisition of CWS’ water and sewer assets by Dorchester County affects the
amount of the requested rate increase, it is in the public interest to grant an extension to

submit the remaining prefiled testimony and postpone the hearing.

82 Wd L1 2300002
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Additionally, the Commission takes this opportunity to further act within the
public interest and requests the following information from CWS:

1. Provide a listing by subdivision name and number of each subdivision served by
CWS, and for each subdivision listed provide the individual system(s) by name
and number that serve such subdivision and the services provided to each
subdivision.

2. Provide by system name and number for each of the individual systems owned
and operated by Carolina Water Service the operating revenue, operating
expenses, net income, and rate base components in the identical format and detail
contained on Schedule B and Schedule C of the Company’s application, the totals
of which should equal the water, sewer, and combined operations of Carolina
Water Service included on pages 1 through 3 of Schedule B, and pages 1 through
3 of Schedule C of the Company’s application.

3. Provide by subdivision name and number, customer type (water or sewer), and
customer class (residential, commercial, etc.), and the number of customers at the
beginning of the test year and at the end of the test year, the total of which should
equal the amounts contained on schedule F of the company’s application.

4. Provide by subdivision name and number the dollar amount of pass through
charges for each type of customer (water, sewer, etc.) contained on an average
customer’s monthly bill. Pass through charges are charges for water purchased
from a government body or agency, or other entity and/or sewer treatment

charges, where treatment services are provided by a government body or agency

Exhibit A
Page 2 of 4
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or other entity. Also, identify the source of such charges by subdivision name and

number.

5. Provide by subdivision name and number the rate charged by any government
body or agency or other entity for purchased water and /or purchased sewer
treatment.

6. Provide by individual system name and number, the expenditures for
infrastructure improvement for the past five (5) years and the projected
infrastructure expenditures for the next five (5) years.

IT IS THEREFORE ORDERED THAT:

1. For the foregoing reasons, an extension of time to submit all remaining prefiled
testimony is granted. Therefore, pursuant to 26 S. C. Code Ann. Regs. 103-
869(C)(Supp.2005):

a. All Parties of Record and the Office of Regulatory Staff must prefile with the
Commission 25 copies of the Direct Testimony and exhibits of the witnesses
they intend to present and serve the testimony and exhibits of the witnesses on
all Parties of Record on or before July 27, 2006;

b. CWS must prefile with the Commission 25 copies of its Rebuttal Testimony
and exhibits of the witnesses it intends to present on all Parties of Record on
or before August 3, 2006,

¢. All Parties of Record and the Office of Regulatory Staff filing Surrebuttal
Testimony must prefile with the Commission 25 copies of the testimony and

exhibits of the witnesses they intend to present and serve the testimony and
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exhibits of the witnesses on all Parties of Record on or before August 10,
2006.
2. The original hearing date scheduled for July 20-21, 2006 is hereby moved
to 10:30 a.m. on Thursday, September 7, 2006 and Friday, September 8, 2006.
3. CWS is requested to supplement its application for a rate increase with
answers to the requests that are numbered one through six above.
4. This Order shall remain in full force and effect until further Order of the
Commission.

BY ORDER OF THE COMMISSION:

AL e i Pr_

G. O’Neal Hamilton, Chairman

ATTEST:

C. fobor g,

C. Robert Moseley, Vice Chairngﬂ.n/

(SEAL)



IN RE:

BEFORE

THE PUBLIC SERVICE COMMISSION OF

SOUTH CAROLINA
DOCKET NO. 2006-92-WS - ORDER NO. 2006-458
(P
D
AUGUST 4, 2006 o
S

=

Application of Carolina Water Service, Inc. ) ORDER DENYINGSS)
for Adjustment of Rates and Charges forthe ) MOTION TO o
Provision of Water and Sewer Service. ) RECONSIDER Z%

2

This matter comes before the Public Service Commission of South Carolina

(“Commission”) on the motion of Carolina Water Service, Inc. (“CWS”) to reconsider

the directive of June 27, 2006, memorialized in Order No. 2006-407 (dated July 25,

2006).

Specifically, CWS opposes the Commission’s request that CWS supplement its

application for a rate increase in Docket No. 2006-92-WS with basic accounting

information concerning its facilities and the subdivisions they serve throughout South

Carolina.! In the Commission’s judgment, this information may be necessary to assist

The Commission’s July 25 Order No. 2006-407 requested that CWS provide the following

information to supplement its application:

a.

Provide a listing by subdivision name and number of each subdivision served by CWS, and for
each subdivision listed provide the individual system(s) by name and number that serve such
subdivision and the services provided to each subdivision.

Provide by system name and number for each of the individual systems owned and operated by
Carolina Water Service the operating revenue, operating expenses, net income, and rate base
components in the identical format and detail contained on Schedule B and Schedule C of the
Company’s application, the totals of which should equal the water, sewer, and combined
operations of Carolina Water Service included on pages 1 through 3 of Schedule B, and pages 1
through 3 of Schedule C of the Company’s application.

Provide by subdivision name and number, customer type (water or sewer), and customer class
(residential, commercial, etc.), and the number of customers at the beginning of the test year and at
the end of the test year, the total of which should equal the amounts contained on schedule F of the
company’s application.

(continued...)
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the Commission in fulfilling its statutory mandate “to approve rates which are just and
reasonable” pursuant to S.C. Code Ann. 58-5-210 (Supp. 2005). Nevertheless, CWS is
requested, not ordered, to provide the information, and is free to respond as it deems
appropriate. For the reasons set forth herein, CWS’ motion for the Commission to
reconsider the request that CWS supplement its application is denied.

At the outset, CWS complains that it was not given prior notice and an
opportunity to be heard before the Commission passed its motion and made the ensuing
request. In fact, CWS and the public were given lawful notice that the Commission
would take up the case and its request for a new hearing schedule at its meeting of June
27, 2006. Neither the Commission’s rules, nor the law, require the Commission to give
CWS or any of the parties advance notice of the text or substance of a Commissioner’s
motion. In any case, both CWS and the Office of Regulatory Staff have now had the
opportunity to be heard, as evidenced by the Commission’s present consideration of their
arguments.

CWS opposes the Commission’s request on several grounds.> CWS argues that
the Commission is improperly engaging in discovery, and that under S.C. Code Ann. §

58-3-60(D) (Supp. 2005) the Office of Regulatory Staff and other parties of record have

d. Provide by subdivision name and number the dollar amount of pass through charges for each type
of customer (water, sewer, etc.) contained on an average customer’s monthly bill. Pass through
charges are charges for water purchased from a government body or agency, or other entity and/or
sewer treatinent charges, where treatmest services are provided by a government body or agency
or other entity. Also, identify the source of such charges by subdivision name and number.

e. Provide by subdivision name and number the rate charged by any government body or agency or
other entity for purchased water and /or purchased sewer treatment.

f.  Provide by individual system name and number, the expenditures for infrastructure improvement
for the past five (5) years and the projected infrastructure expenditures for the next five (5) years.

2 The Office of Regulatory Staff concurs with CWS’s arguments. Letter of C. Lessie Hammonds,

July 3, 2006.

Exhibit B
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the exclusive authority to request information from an applicant. CWS asserts that the
Commission is attempting to independently investigate the facts of the case in violation
of S.C.A.C.R. Rule 501, Canon 3. The company also contends that the Commission’s
request is an improper response to criticism of the company at night hearings. Finally,
CWS states that even if such a request were proper it would be unable to produce the
information because it does not maintain its records in the manner in which the
information is sought.

CWS’ arguments for reconsideration are premised on the mischaracterization of
the Commission’s request for information as a discovery request, akin to an interrogatory
or a data request. The Commission has not posed a discovery request to CWS, and it is
not seeking to participate as a party of record in the case. Instead, the Commission has
alerted CWS about its concerns regarding the sufficiency of the information presented in
the Company’s application, and it invited the applicant to address those concerns by
supplementing the application. CWS will not be compelled to respond to the
Commission’s request as would be necessary to a discovery request from an opposing
party pursuant to Rule 26 and Rule 37 of the South Carolina Rules of Civil Procedure or
a data request pursuant to 26 S.C. Code Ann. Regs. 103-853. CWS is free to respond — or
not respond — as it sees fit. CWS bears the burden of proof, and it must ultimately
determine how to meet this burden, just as the Commission will have to determine
whether the Company has presented sufficient evidence to show that CWS’ requested

rates are just and reasonable.

Exhibit B
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CWS argues that the Commission is conducting an “independent investigation” of
this case and violating Canon 3 of the Code of Judicial Conduct by requesting
information from the company. In making this argument, counsel cites to the

 Commentary to Canon 3B, SCACR Rule 501, which states “A judge must not
independently investigate facts in a case and must consider only the evidence presented.”
However, the plain language of Canon 3B and the cited commentary shows that this
statement in the commentary pertains to the prohibition against ex parte communications
in Canon 3B(7) and does not prevent a court from requesting information on the record in
the presence of all of the parties.’ By posing its request, the Commission did not attempt
to conduct an ex parte investigation in this case, and the Commission has not violated
Canon 3B.

Moreover, CWS’ suggestion that the Commission’s request could be interpreted
as an improper response to public criticism of the company in public hearings is
unfounded. The Commission’s request is consistent with its duty to determine whether
CWS’ requested rates are just and reasonable. The Commission is not prohibited from
requesting relevant information in a rate case because similar information is also of

interest to a company’s customers. Moreover, it is entirely appropriate for the

? Canon 3B(7) states in pertinent part: “ (7) A judge shall accord to every person who has a legal

interest in a proceeding, or that person's lawyer, the right to be heard according to law.* A judge shall not
initiate, permit, or consider ex parte communications, or consider other communications made to the judge
outside the presence of the parties concerning a pending or impending proceeding.” See e.g. Horton v.
Ferrell, 355 Ark. 366, 981 S.W. 2d 88 (Ark. 1998) (special master conducted an independent investigation
and obtained evidence through ex parte communications with third parties outside of the presence of
counsel in violation of Canon 3B(7)).

¢ Neither CWS nor the Office of Regulatory Staff has argued that the requested information is not

relevant to the case.
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Commission to take notice of customers’ concerns when they are voiced under oath and
on the record in one of the Commission’s public hearings.

Additionally, CWS states that it should not be required to amend its application.
However, the Commission did not order CWS to amend its application, an act that would
arguably trigger new statutory deadlines in this case. Instead, it asked CWS to
supplement its application with additional information for the test year in question.

As a final matter, CWS claims that it “maintains its records pertaining to its
assets, expenses, and revenues on a statewide basis and not on a system or subdivision
basis.” Therefore, CWS argues that it does not have the information requested by the
Commission and that it cannot be ordered to compile it. The Commission notes that CWS
does not say that it is unable to compile the requested information for its individual
systems, or that it would present a particular hardship to do so. Again, the Commission
did not order CWS to compile any information. CWS is free to respond to the
Commission as it sees fit.

IT IS THEREFORE ORDERED THAT:

For the foregoing reasons, CWS’ motion for the Commission to reconsider its

request that CWS supplement its application for a rate increase with the information

detailed in the directive of June 27, 2006, is denied.

Exhibit B
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This Order shall remain in full force and effect until further Order of the

Commission.

BY ORDER OF THE COMMISSION:

G. O’Neal Hamilton, Chairman

ATTEST:

. folor ol

C. Robert Moseley, Vice ChaiW

(SEAL)
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THE PUBLIC SERVICE COMMISSION OF

SOUTH CAROLINA (CD)
a2
DOCKET NO. 2006-92-WS - ORDER NO. 2006-543 %r@
OCTOBER 2, 2006 1%
o5
Z=
INRE: Application of Carolina Water Service, Inc. )  ORDER REJECTING Cf'?"
for Adjustment of Rates and Charges forthe ) SETTLEMENT AND
Provision of Water and Sewer Service. ) DENYING APPLICATION
) FOR AN INCREASE IN
) RATES AND CHARGES

L INTRODUCTION

This matter before the Public Service Commission of South Carolina
(“Commission”) arises under the authority of S.C. Code Ann. §§ 58-3-140 (Supp. 2005),
58-5-210 (1976) and 58-5-240 (Supp. 2005) and is governed by 26 S.C. Code Ann. Regs.
103-512.4 (Supp. 2005), 103-712.4 (1976 and Supp. 2005), and 103-804 ef seq. (1976

and Supp. 2005).

On August 30, 2006, the Commission received a Motion for Settlement Hearing
and for Approval of Settlement Agreement (“the Settlement Agreement” or “Set. Agr.”)
between Carolina Water Service, Inc. (“CWS” or “the Company™) and the Office of
Regulatory Staff (“ORS”) (collectively “the Parties™) regarding an application for a rate

increase filed with the Commission by CWS. On September 7, 2006, the Commission
held a settlement hearing to determine whether the terms of the settlement were just and

reasonable. Regrettably, neither the Settlement Agreement nor the hearing provided the

oz 0 W4 L1 0301002
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Commission with sufficient evidence to determine whether the rates applied for by CWS
are just and reasonable. Therefore, the CWS Settlement Agreement is rejected, and for

the same reasons, the application is denied.

1I. PROCEDURAL HISTORY

On March 28, 2006, CWS filed the application for a rate increase which gave rise
to these proceedings. On April 13, 2006, CWS published a Notice of Filing of the
Application in newspapers of general circulation and notified the Company’s customers
individually as instructed by the Commission’s Docketing Department. No Petitions to
Intervene were filed; however, numerous letters of protest were received.’

On June 27, 2006, after hearing sworn testimony from public witnesses who were
concerned that their rates were unfairly subsidizing customers in other subsystems, the
Commission asked the Company to supplement its application for an increase in rates and
charges with accounting information regarding the operations of its individual
subsystems.> This information was necessary for the Commission to evaluate the merit
of these complaints with the ultimate purpose of aiding the Commission in determining

whether circumstances justify a departure from the Company’s proposed uniform rate

s’(ructure.3

"1t is the Commission’s procedure to include all letters received pertaining to a proposed rate
increase in the application’s docket file.

2 On May 11, 2006, the ORS submitted a petition to the Commission on behalf of a group of
concerned legislators which also urged the Commission to consider financial information on a subsystem
basis when making its determination on the Company’s application. However, the information ultimately
sought by the Commission was different from that which concerned the legislative delegation.

’ The request for information was issued in a Commission Directive dated June 27, 2006 and
memorialized by Order No. 2006-407, dated July 25, 2006.

Exhibit C
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CWS declined to supplement its application. Instead, in a letter dated June 30,
2006, the Company moved for reconsideration of the Commission’s decision to request
the information, arguing that the Commission did not have the authority to require the
Company to supplement its application, and that the Commission’s request for
information engaged the Commission in discovery and amounted to its participating as a
party of record in the case, violating Canon 3 of the Code of Judicial Conduct Rule 501,
SCACR.* CWS also asserted that it “did not have in its possession” documents which
would be responsive to the request. The Company further suggested that the
Commission’s request “could be interpreted” as an improper response to public pressure,
and a violation of Canon 3.B.2 of the Code of Judicial Conduct. CWS did not argue that
the information lacked relevance to the proceedings, or that it was incapable of compiling
the information.

On July 12, 2006, the Commission responded to CWS’s request for
reconsideration, stating that it was not seeking to participate in the case as,a party of
record, had not served a “discovery request” on the Company, and “did not order
Carolina Water Service to amend its application .... Instead, the Commission asked the
Company to supplement its application with additional information for the test year in
question.” Order 2006-458, (dated August 4, 2006). The Commission observed that
CWS bears the burden of proof in the case and “is free to respond — or not respond — as it

sees fit.” Id. The Commission also reassured the Parties that it was not swayed by public

* The ORS concurred with CWS’s position. Letter from C. Lessie Hammonds, July 3, 2006.

Exhibit C
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pressure. 1d. at 4. CWS made no further arguments regarding the Commission’s request,
nor did it submit any information responsive to the request.

On August 30, 2006, the Parties filed the proposed Settlement Agreement with the
Commission. In support of the Agreement, the Parties submitted the prefiled written
direct testimonies of Company witnesses Steven M. Lubertozzi and Bruce Haas, and their
retained expert witnesses Converse A. Chellis, 11, C.P.A., and B.R. Skelton, PhD. Set.
Agr. at 2-3. The Parties also agreed to include the prefiled written direct testimonies of
ORS witnesses Sharon G. Scott and Dawn Hipp. Id. However, the Parties proposed to
severely limit the number of witnesses subject to live testimony before the Commission,
instead proposing to call only witnesses Skelton and Chellis to the stand, and moving to
stipulate the prefiled written testimonies of the remaining witnesses. Expl, Br. at 2 (dated
August 30, 2006).

On September 6, 2006, after reviewing the Settlement Agreement and its
stipulated prefiled written testimonies, the Commission brought specific concerns
regarding the agreement to the attention of the Parties. In a directive on this date, the
Commission alerted the Parties to unanswered questions in the record regarding: 1) the
faimess of the proposed uniform rate structure, 2) the Company’s response to public
witness’ reports of sewerage backups and the maintenance of its lines, 3) the Company’s
proposed flat rate billing tariff for sewerage services, 4) the proposed recovery of
$385,497 in rate case expenses, and 5) compliance with applicable PSC regulations in
regard to notice of violations of applicable DHEC standards. Comm. Directive (dated

September 6, 2006)(attached as Exhibit A to this Order).
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At the settlement hearing held on September 7, 2006, John M.S. Hoefer, Esquire,
and Benjamin Mustian, Esquire, represented CWS. Nanette S. Edwards, Esquire,
Shannon B. Hudson, Esquire, and C. Lessie Hammonds, Esquire, represented the Office
of Regulatory Staff. The Company only called expert witnesses Skelton and Chellis to
testify in support of the settlement.

Skelton testified generally that the return on equity proposed in the Settlement
Agreement is a sufficient return which the capital market would expect in the context of a
settlement, that administrative economy supports Commission approval of the proposed
settlement, and that settlements should be favored. Tr. 84-90 (Vol. 5). Chellis generally
testified that the settlement was a reasonable means of resolving the disputed issues in the
case, and that it fairly balanced the interests of the Company and its customers. Tr. 78-84
(Vol. 5). Neither witness provided testimony concerning the unresolved issues of fact
previously raised by the Commission related to the proceeding. Both witnesses testified
that they had no knowledge or opinion as to any of the issues raised by the Commission
in its directive of September 6, 2006, and stated they had not been retained to address
these matters. Tr. 81-84, 88-90 (Vol. 5).

With unresolved questions of fact remaining in the record and a lack of evidence
presented by the Parties, the Commission voted to reject the Settlement Agreement.
Comm. Directive (September 8, 2006). Following the Commission’s rejection of the

Settlement Agreement, a final hearing in the case was rescheduled for September 18,
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2006° Id. The Commission observed that the Company had the option of either
requesting approval of the rates agreed to in its settlement (presumably with the support
of additional evidence) or requesting that the Commission approve the rates and charges
for which it originally applied.(’ Id. CWS advised the Commission of its position that
“the Parties have presented to the Commission all evidence that they believe is necessary
for the Commission to issue an order on the Settlement Agreement, no additional
evidence in the docket is needed inasmuch as CWS would not offer any evidence beyond
that already presented to the Commission, and therefore no further hearing is necessary.”
CWS Letter (dated September 15, 2006). The ORS concurred. ORS Letter (dated
September 15, 2006). Subsequent to these communications from the Parties, the
Commission cancelled the hearing scheduled for September 18, 2006. On September 20,
the Commission voted to deny CWS’s application. Comm. Directive (dated September
20, 2006).

III. RULING ON CAROLINA WATER SERVICE’S OBJECTIONS

A. CWS’s objections to the Commission’s consideration of public testimony
are not consistent with the Commission’s duties in the rate setting
process, and are overruled.

Four public hearings were held in this Docket on June 8, 12, 13, and 15, 2006,

and a settlement hearing was held on September 7, 2006. At each of these hearings,

CWS raised a continuing objection to the Commission receiving customer testimony,

* The law requires the Commission to issue a final order in a rate case within six months of the
filing of the application. S.C. Code Ann. § 58-5-240 (Supp. 2005).

6 Indeed, this option is contemplated in paragraph 11 of the Settlement Agreement, which
provides “if the Commission should decline to approve the agreement in its entirety, then any Party
desiring to do so may withdraw from the Settlement Agreement without penalty or obligation.”
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documents, and related exhibits “consisting of unsubstantiated complaints regarding
customer service, quality of service, or customer relation issues.”’ Tr. 7-9 (Vol. 1); Tr. 9-
10 (Vol. 2); Tr. 7-9 (Vol. 4); Tr. 7-8 (Vol. 5). Through this objection, CWS claims
reliance on such testimony denies due process of law, permits customers to circumvent
complaint procedures, and is an inappropriate basis for the adjustment of just and
reasonable rates. Tr. 8 (Vol. 1); Tr. 9-10 (Vol. 2); Tr. 8 (Vol. 4). In support of these

arguments, CWS cites Patton v. Public Service Commission, 280 S.C. 288, 312 S.E.2d

257 (1984), the Order in the Court of Common Pleas in Tega Cay Water Service v.

S.C.P.S.C. C/A No. 97-CP-40-0923 (September 25, 1998), and the Commission’s Order
No. 1999-191 in Application of Tega Cay Water Service, Inc, Docket No. 96-137-WS.
Id. However, these cases fail to support CWS’s general argument that the Commission
has denied it due process, nor do the cases stand for the proposition that the
Commission’s complaint process was unlawfully circumvented when the Commission
heard public testimony regarding customer service complaints.

First, no due process violations exist. The Company had the opportunity to file
responses to its customers’ testimony, and it did so. CWS Letter (dated August 23,
2006). In addition, the Company had the opportunity to cross-examine witnesses and
took advantage of that opportunity as well. Tr. 17-19. 34 (Vol. 1); Tr. 20-22, 58-59, 65-
66, 90-91 (Vol. 2); Tr. 19-22, 42-43, 50-51 (Vol. 4); Tr. 27-52, 64, 71-73, 76-78 (Vol. 5).

Second, there has been no circumvention of complaint procedures. The evening

public hearings held in this case were for the express purpose of garnering public opinion

7 No objection was made during the public hearing of June 13, 2006 (Volume 3 of the transcript),
since no one testified.
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regarding the proposed rate increase. In a rate proceeding, “quality of service” is a long-
established element of what this Commission must consider in arriving at just and
reasonable rates for the Company. Customers’ complaints regarding the Company’s
service are a component of “quality of service.”  Furthermore, nothing in the
Commission’s statutory authority or the regulations governing the Commission that allow
for customer complaints indicates that the customer complaint-filing process is the
exclusive vehicle for raising issues regarding a company’s quality of service.‘ See 26 S.C.
Code Ann. Regs. 103-835 (1976).%

It is ORS’ position that the challenged customer testimony is admissible in these
proceedings. Tr. 9-10 (Vol. 1); Tr. 10-11 (Vol. 2); Tr. 9-10 (Vol. 4). The ORS also
argues that the cases cited by CWS fail to support its grounds for objection. Id. In
addition, ORS requested that CWS submit letters to the Commission specifying

objectionable portions of public testimony and the specific reasons for its opposition.® Id.

¥ The regulation states in pertinent part: “Any person complaining of anything done or omitted to
be done by any person under the statutory jurisdiction of the Commission in contravention of any statute,
rule, regulation or order administered or issued by the Commission, may file a written complaint with the
Commission, requesting a formal proceeding...” S.C. Code Ann. Regs. 103-835 (1976).

> On August 23, 2006, CWS responded to ORS’s request to produce a letter specifying its
objections to certain public testimony and the reasons for its opposition by filing a letter with the
Commission. In this letter, CWS restates its continuing objection to unsubstantiated testimony for the
unsupported reasons that it denies due process and unlawfully circumvents complaint procedures. It then
proceeds to simply list the witnesses it opposes under this blanket objection. In the letter’s closing, without
referencing specific witnesses, it does finally state general reasons for the objection, which include
assertions that “customers' testimony does not reflect the timeframe of the issues complained of, whether
the customers complained to the company, or whether the customers filed a formal complaint with the
Commission.” [t ends by stating that the amount of customers heard at the public hearings is a small

percentage of its customers, and it considers this level of customer complaints as “de minimus and
immaterial.”

As a state agency charged with setting rates that are just and reasonable, the South Carolina Public
Service Commission considers all customer complaints in some fashion. This consideration of public

testimony is most readily apparent in Hilton Head Plantation Utilities v. The Public Service Commission of
cont...
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The Commission holds that public testimony may be admitted into the record of
these proceedings. The cases cited by CWS merely stand for the principle that, while
customer service is a factor to be considered in determining a reasonable rate of return in
a rate proceeding, a reduction in rates based on poor quality of service must be supported
by substantial evidence in the record, must not be confiscatory, and must remain within a
fair and reasonable range. Patton, 312 S.E.2d at 260 (“the Commission must be allowed
the discretion of imposing reasonable requirements on its jurisdictional utilities to insure
that adequate and proper service will be rendered to the customers of the utility
companies.”). Each of the cases cited by CWS is discussed in greater detail below.

In Patton, the South Carolina Supreme Court affirmed the premise that quality of
service is a “[necessary]” factor among other considerations in determining a just and

reasonable operating margin when approving a rate increase. Id. (citing State Ex rel. Util.

Com’n v. General Tel. Co., 285 N.C. 671, 208 S.E.2d 681 (1974)). In this case, a

company offering sewage services appealed a Commission’s rate determination that
approved a lower rate increase than what the company requested. ld. The South

Carolina Supreme Court found that “[determining] a fair operating margin is peculiarly

South Carolina, 312 S.C. 448, 441 S.E2d 321 (1994), where the Commission’s denial of a water
company’s rate increase, based in part on the testimony of only one customer, was upheld by South
Carolina’s Supreme Court. At a minimum such testimony has the potential of making the Commission
aware of areas in which a company needs to provide more evidence before granting a rate increase.

Also, the particular objections which CWS has made to public hearing testimony are not specific.
When CWS states its grounds for excluding public testimony (such as a complaint being stale if it is
outside the time frame of the test year or the Company not having an opportunity to rectify a problem if a
complaint was never made to the Company) it fails to connect these grounds to a customer’s specific
testimony. An appellant must make a specific objection to the admission of evidence to preserve the issue
for appeal. Abba Equipment, Inc. v. Thomason 335 S.C. 477, 486, 517 S.E.2d 235, 240 (S.C.App., 1999)
(citing McKissick v. J.F. Cleckley & Co., 325 S.C. 327,479 S.E.2d 67 (Ct.App.1996)).
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within the province of the Commission and cannot be set aside in the absence of showing
that it is unsupported by substantial evidence in the record.” Id. at 258. To reach this
finding, the Court noted that S.C. Code Ann. § 58-5-210 (1976) vests the Commission
with authority to supervise and regulate the rates and service of every utility in the state.
It concluded that substantial evidence in the record existed to support the Commission’s
concern regarding the company’s quality of service.

Next, the Order in the Court of Common Pleas in Tega Cay Water Service v.

S.C.P.S.C. resulted from an appeal by Tega Cay Water Services, Inc. of Commission
Order No. 96-879 (the “TCWS Order”). This Circuit Court opinion expands the holding
in Patton by maintaining that customer testimony related to poor quality of service, if not
corroborated by other substantial evidence in the record, fails to support a Commission
order giving an insufficient rate of return. The rate of return in this case was 0.23%,
which prevented the utility from recovering expenses and the capital costs of doing
business, according to the Court. TCWS Order at 6.

In the TCWS case, the Commission admitted that the Company’s return was
insufficient but argued that such a low return was warranted by customer complaints
about the quality of service rendered by the Company. 1d However, the Circuit Court
stated that the Commission made this determination solely on the complaints of six
customers out of a total customer base of 1,500 people, despite the Commission’s staff
finding that TCWS provided acceptable service. Id. at 2-7. The Circuit Court held that
these six customer complaints were not sufficient, alone, to support the Commission’s

determination. It further held that the Commission may not credit testimony such as
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“dirty water” as evidence of poor service quality, and must explicitly find the service was
substandard according to some ascertainable criteria. See Id. at 7-8.

In reversing the Commission’s Order, the Circuit Court went on to state that the
Commission failed to satisfactorily provide a standard for determining what constitutes
adequate service or indicate what increases in rates would have been approved had the
services been found adequate. Id at 8. It remanded the case with instructions for the
Commission to set a rate that was not confiscatory and remained within a fair and
reasonable range. See Id. at 6-7, 9. On remand in Order No. 1999-191, the Commission
avoided relying on customer complaints. Order on Remand at 1.

The logic of the cases cited by CWS is evident after considering the standard of
review the Commission is held to in the appellate process. Justice Harwell stated the

standard of review succinctly in Patton v. Public Service Commission:

Pursuant to S.C. Code Ann. § 1-23-380 (1982), a court may not substitute
its judgment for that of the Commission as to the weight of the evidence
on the question of fact. The findings of the Commission are presumptively
correct and have the force and effect of law. South Carolina Electric and
Gas Co. v. Public Service Commission, 275 S.C. 487, 272 S.E.2d 793
(1980). Therefore, the burden of proof is on the party challenging an
order of the Commission to show that it is unsupported by substantial
evidence and that the decision is clearly erroncous in view of the
substantial evidence on the whole record. Lark v. Bi-Lo, Inc, 276 S.C.
130, 276 S.E.2d 304 (1981). The Public Service Commission is
recognized as the “expert” designated by the legislature to make policy
determinations regarding utility rates; thus the role of the court reviewing
such decisions is very limited. See, e.g. Southern Bell Tel. and Tel. Co. v.

Public Service Comm., 270 S.C. 590, 244 S.E.2d 278 (1978).312 S.E.2d at
259.
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Under this standard of review, it is necessary for the Commission to base its
findings on substantial evidence that is supported by the record in order for courts to look
back and know that Commission decisions are grounded on fact.

With this mandate in mind, the Commission does not agree with CWS’s apparent
argument that these cases stand for the proposition that the Commission is not entitled to
consider the testimony and evaluate the credibility of public witnesses in the ratemaking
process. CWS essentially argues that the testimony of public witnesses is
“unsubstantiated” and therefore may not be considered. Tr. 7-9 (Vol. 1); Tr. 9-10 (Vol.
2); Tr. 7-9 (Vol. 4); Tr. 7-8 (Vol. 5). However, neither the cases cited by CWS, nor other
precedents in rate cases, support such a conclusion. If this argument were accepted, there
would be no purpose for public hearings, admittedly a result advantageous to a company
such as CWS, which has been subjected to a great deal of criticism by its customers, but
also a result which is contrary to Supreme Court precedent, which has recognized the role
of public testimony in the rate making process. Patton, 312 S.E.2d at 260; Seabrook

Island Property Owners Association v. South Carolina Public Service Commission, 303

S.C. 493, 401 S.E.2d 672, 675 (1991)(stating “It is incumbent upon the PSC to approve
rates which are just and reasonable,...considering the price at which the company’s
service is rendered and the quality of that service.”)

At a minimum, public testimony may alert the Commission to potential quality of
service issues and prompt it to engage in further inquiry, as it did in this case, when it

asked the Parties for additional information about sewage backups.
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Other concerns expressed by customers, such as those about the faimess of the
flat rate structure, or even the appropriateness of a uniform system wide tariff for CWS’s
different systems throughout the state, do not depend on such an evidentiary foundation.
These concemns are conceptual in nature and based on the Company’s proposed rates.
CWS cannot complain that testimony regarding these latter topics is “unsubstantiated”
because the testimony is rooted in the company’s own application.

B. CWS’ objections to the testimony of Paul Hershey, Don Long and Brenda
Bryant are overruled.

Paul Hershey testified at the September 7, 2006 settlement hearing. Tr. 67-74
(Vol. 5). CWS objected to the testimony of Hershey on the grounds that Mr. Hershey
was not an intervenor in the case, and it also argued that Mr. Hershey had ceded his time
to witness Don Long. Tr. 67 (Vol. 5). The objection is overruled. Under Commission
practice, Hershey did not need to intervene in order to testify as a public witness at the
hearing. An intervenor in a case before the Commission must respond to discovery
requests and prefile testimony. However, an intervenor also enjoys the right to propound
discovery requests and cross-examine witnesses; rights which Hershey did not have in
these proceedings. Furthermore, it is clear to the Commission that Hershey did not cede
his time to Long.

The Company specifically objected to the testimony of public witnesses Long and
Brenda Bryant in two public hearings. Tr. 7-8 (Vol. 5). Long testified at the June 12,
2006 public hearing and the September 7, 2006 settlement hearing. Tr. 25-42 (Vol. 2);
Tr. 8-64 (Vol. 5). Bryant testified at the June 15, 2006 public hearing and the September

7, 2006 settlement hearing. Tr. 10-22 (Vol. 4); Tr. 91-99 (Vol. 5). CWS objected to the
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final hearing testimony of both Long and Bryant on the basis that they were allowed to
testify at the public hearings as well as at the final hearing in this case. Tr. 39-40 (Vol.
2); Tr. 7-8 (Vol. 5); Tr. 90 (Vol. 5). Although the Commission’s legal advisor originally
informed those in attendance of the Commission’s customary policy that public witnesses
would only be allowed to testify once, not at both the public hearing and the final
hearing, it is within the Commission’s discretion to allow any lawful evidence it deems
necessary into the record.'® When the Commission believes that a public witness has
additional information to contribute, the Commission is within the bounds of its
discretion to allow such a witness to testify more than once."!

CWS also objected to Long’s testimony on other grounds, arguing that “because
the Parties of record in this case have settled the matter, there is not a contested matter
before the Commission, and therefore his testimony should not be allowed.” Tr. 8 (Vol.
S). This matter is discussed thoroughly throughout this order. However, if the

Commission were to follow CWS’s position, public witnesses would not be given a

'® This position is also stated in the Hearing Officer’s Directive (dated August 29, 2006),
overruling CWS’s objection to the Commission allowing the public to testify at more than one hearing.

" The Public Service Commission is granted broad latitude under South Carolina law to set utility
rates at levels it deems just and reasonable. South Carolina law requires the courts to defer to the judgment
of the Commission and to affirm Commission decisions where they are supported by substantial evidence,
and not to substitute their judgment for that of the Commission where “there is room for a difference of
intelligent opinion.” Kiawah Property Owners Group v, Public Service Com'n of S.C., 357 S.C. 232, 237,
593 S.E.2d 148, 151 (2004), citing Total Envtl. Solutions, Inc. v. S.C. Pub. Serv. Comm'n, 351 S.C. 175,
568 S.E.2d 365 (2002); Heater of Seabrook, Inc. v. Pub. Serv. Comm'n of S.C., 324 S.C. 56,478 S.E.2d
826 (1996).

Furthermore, PSC's findings are presumptively correct, and will only be overturned where they are
“clearly erroneous in view of the substantial evidence on the whole record." Kiawah Property Owners
Group v. Public Service Com'n of S.C., 357 S.C. 232, 237, 593 S.E 2d 148, 15} (2004); Duke Power Co. v,
Public Service Com'n of S.C., 343 S.C. 554 558, 541 S.E.2d 250, 252 (S.C. 2001). As a matter of law,
there can be no finding of an abuse of discretion where substantial evidence supports the finding of a just
and reasonable rate. Kiawah Property Owners Group v. Public Service Com'n of S.C., 357 S.C. 232, 241,
fn. 5, 593 S.E.2d 148, 153, fn. 5 (2004).
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meaningful opportunity to testify regarding any Settlement Agreement. Indeed, the
Commission itself, left without a contested matter to review, would be reduced to
providing a “rubber stamp” to Settlement Agreements between utilities and the ORS.
This outcome is patently inconsistent with the Commission’s statutory obligation to
review and approve proposed rates and charges, whether presented by settlement or in a

contested case. The objection is overruled.

IV. DISCUSSION

Throughout this proceeding, the Commission has alerted the Parties to its
concerns about the rates proposed in the Company’s application and the quality of its
service. Comm. Directive (dated June 27, 2006); Comm. Directive (dated July 12, 2006);
Order No. 2006-458 (dated August 4, 2006); Comm. Directive (dated September 6,
2006); Tr. 81-84, 88-89 (Vol. 5); Comm. Directive (dated September 20, 2006). The
Commission made clear that these issues had to be resolved in the course of its
consideration of the case. Comm. Directive (dated September 6, 2006). The Parties were
either unable or unwilling to address these issues to the Commission’s satisfaction, and
therefore the Commission is left with no choice but to reject CWS’s application.

The Commission has the statutory mandate under S.C. Code Ann. Section 58-5-
210 (1976) to fix just and reasonable standards and, therefore, just and reasonable rates.
Because S.C. Code Ann. Section 58-5-240(H) (Supp. 2005) requires the Commission to
approve “fair” rates that are “documented fully in its findings of fact... based exclusively
on reliable, probative, and substantial evidence on the whole record,” the Parties have

repeatedly been invited to provide additional evidence addressing these concerns.
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Comm. Directive (dated June 27, 2006); Comm. Directive (dated July 12, 2006); Order
No. 2006-458 (dated August 4, 2006); Tr. 81-84, 88-89 (Vol. 5). Unfortunately, the

Parties have failed to provide such evidence. See Seabrook Island Property Owners

Ass’n. v. South Carolina Public Service Com’n, supra, (“It is incumbent upon the Public

Service Commission to approve rates which are just and reasonable....”) 303 S.C. at 499,

401 S.E. 2d at 675. See also Kiawah Property Owners Group v. The Public Service

Com’n of South Carolina, 357 S.C. 232 593 S.E. 2d 148 (2004).

The Commission’s duty to independently review an application has been

recognized by the South Carolina Supreme Court. In Hilton Head Plantation Utilities,

Inc. v. Public Service Com'n of South Carolina, supra., a public witness raised questions
at the hearing about the reasonableness of payments from the utility to certain affiliated

companies. During the course of the Hilton Head Plantation case, the applicant had

asserted, without further explanation, that the payments were reasonable. The
Commission staff and the Consumer Advocate (whose advocacy roles have since been
assumed by the ORS) did not challenge the payments.

However, the Commission became concerned about the affiliate transactions after
hearing from a public witness in the case who challenged their reasonableness. Because
the Parties had not actively contested the issue, the record contained virtually no
information which would allow the Commission to independently determine the
appropriateness of the applicant’s transactions with its aftiliated companies. The
Commission denied the company’s rate increase explaining:

The Commission believes that [public witness] Pilsbury's
statement raises questions about seemingly less-than-arms-
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length transactions taking place between Hilton Head
Plantation Utilities, Inc. and Hilton Head Plantation
Limited Partnership. .... The Commission holds that the
record before it fails to provide the answers to these
questions.

312 S.C. at 449, 441 S.E.2d at 322. (emphasis added)

Affirming the Commission, the Supreme Court explained:

The PSC must review and analyze intercompany dealings
and determine if they are reasonable; if there is an absence
of data and information from which the reasonableness and
propriety of the services rendered and the reasonable cost
of rendering such services can be ascertained, the
allowance is properly refused. Id.

312 S.C. at 449, 441 S.E.2d at 322.

The Court affirmed the Commission’s denial of the rate increase, and remanded
the case so that the Commission could pursue the issue of payments to affiliated
companies in more depth. The Supreme Court explained:

Conceivably the Utility may be entitled to that increase or
some other increase. We hold that neither the circuit court
nor the Commission erred in refusing the rate increase
sought. The matter might be logically pursued within this
action upon remand or by way of a new application as
suggested by the Commission. Under the showing made,
we think it more logical to remand the case to the
Commission so that the Utility will have an ample
opportunity to explain its expenditures and justify them

312 S.C. at 451-452, 441 S.E.2d at 323.

The Hilton Head Plantation case affirms the Commission’s right of

independent inquiry. In Hilton Head Plantation, as in the present case, the Commission

independently inquired of an issue raised by a public witness. The Commission pursued
its inquiry in spite of the fact that the parties to the case were not contesting the issue of

affiliate transactions; it was only raised by a public witness. Faced with a lack of
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information which addressed its concerns, the Commission was left with no choice but to

deny the applicant’s proposed rate increase.

A. The Commission’s inquiries were essential to its evaluation of the
proposed rates.

This case is unusual because if the Parties had provided a meaningful response to
the Commission’s concerns, it is possible that the proposed settlement rates would have
been approved. Yet, the Parties consciously chose not to respond to the Commission’s
inquiries, leaving the Commission with no choice but to reject the settlement and the

Company’s application based on the lack of evidence presented.'” The course taken by

12 The Commission’ view of its role in the settlement process was well known to the Parties from
the outset of this case. The Commission adopted and disseminated Settlement Policies and Procedures
(Revised 6/13/2006). These procedures, which were specifically endorsed by the Office of Regulatory
Staff, (See letter of C. Dukes Scott dated April 3, 2006) expressly contemplated that the Commission could
request more evidence in the process of approving a settlement. According to Section Il of this document,
approval of a settlement “shall be based upon substantial evidence in the record.” However, as described
above, substantial evidence is plainly lacking in this case.

Section 11 of the Settlement Policies and Procedures provides that “Proponents of a proposed
settlement carry the burden of showing that the settlement is reasonable, in the public interest, or otherwise
in accordance with law or regulatory policy. Proponents of the settlement should be prepared to call
witnesses and argue in favor of the settlement.” Nevertheless, the proponents of the settlement in the
present case simply failed to carry the burden of showing that the settlement is reasonable or in the public
interest.

Section 1V of the Policies and Procedures further states that “If the Commission rejects the
settiement, the matter shall continue, as though no settlement had been presented.” In addition, this section
contemplates a merits hearing to be held after rejection of a settlement. The Parties had the opportunity to
more fully present their case at a merits hearing, if they chose to do so. Regrettably, the Parties simply
chose not to provide the requisite evidence necessary for the Commission to make a determination on the
merits of the application.

Finally, Section V of the Settlement Procedures provides that “The Commission may require
evidence of any facts stipulated, notwithstanding the stipulation of the Parties.” In the present case,
although provided with an opportunity, the Parties chose to ignore the directives of this Commission to
provide additional information. Section V notes, “If the Commission finds that the record lacks substantial
evidence to support the settlement, the Commission may establish procedures for the purpose of receiving
additional evidence upon which a decision on the proposed settlement may reasonably be based.”

The Commission attempted to provide such procedures after the initial rejection of the settlement.
However, the Parties rejected the procedures, and simply indicated that they did not wish to present any
more evidence in support of the case, even after further discussion with the Hearing Officer explaining the
intent of the procedures.

In sum, although the Parties claimed to have filed their August 30, 2006 Explanatory Brief and
Joint Motion for Settlement Hearing and for Adoption of Settlement pursuant to “the Settlement Policies
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the Parties has caused the central issue in this case to be as much about the Commission’s
authority and discretion in ratemaking proceedings as about the particulars of the
Company’s application and its rates and service.

While the law is clear that the Commission’s decisions are to be given substantial
deference by a reviewing court, such deference is not without limits. The South Carolina
Supreme Court has found that the law requires the Commission to make specific and
detailed findings of fact to support its conclusions. The Supreme Court held “In
determining a fair rate of return on common equity ..., PSC must fully document its
findings of fact and base its decision on reliable, probative, and substantial evidence on

the whole record. Porter v. S.C. Public Service Comm’n and Piedmont Natural Gas Co.,

332 S.C. 93, 504 S.E. 2d 320 (1998), and also:

An administrative body must make findings which are sufficiently detailed
to enable this Court to determine whether the findings are supported by the
evidence and whether the law has been applied properly to those findings.
Where material facts are in dispute, the administrative body must make
specific, express findings of fact. An administrative agency is not
required to present its findings of fact and reasoning in any particular
format, although the better practice is to present them in an organized and
regimented manner. However, a recital of conflicting testimony followed
by a general conclusion is patently insufficient to enable a reviewing court
to address the issues.

Porter v. S.C. Public Service Com'n and BeliSouth Telecommunications,
Inc., 333 S.C. 12, 21, 507 S.E.2d 328, 332 (S.C. 1998).

Consistent with its obligations, the Commission’s questions in this case, as posed
in its directives of June 27, 2006, and September 6, 2006, requested information that 1s

pertinent to the Commission’s review of the proposed settlement as well as the

and Procedures established by the Public Service Commission”, it was actually filed in derogation of those
policies.
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Company’s application in this case. Following is a detailed discussion of the
Commission’s requests, the Parties’ responses, and the significance of the information to
this rate making proceeding.

1. Request for financial data concerning CWS’s subsystems.

On June 27, 2006, the Commission requested financial data regarding the
individual subsystems operated by CWS. CWS declined to provide any information
responsive to this request. The Company asserts that it “maintains records pertaining to
its assets, expenses and revenues on a statewide basis and not on a system or subdivision

basis” citing the Supreme Court’s holding in August Kohn and Co., Inc. v. Public Service

Commission_and Carolina Water Service, Inc., 281 S.C. 28, 313 S.E.2d 630 (1984).

CWS Letter at 2 (dated June 30, 2006). However, the Supreme Court’s holding in
August Kohn fails to stand for the proposition that a uniform rate structure is the only
appropriate rate structure for the company.

In August Kohn, the Supreme Court affirmed the Commission’s decision to
impose a “plant expansion fee” on all of the company’s ratepayers. 313 S.E.2d at 631.
An intervenor in the case appealed the decision, arguing that the expansion fee would not
be used to finance facilities in his individual subdivision, and he should not be forced to
pay the fee. Id. Affirming the Commission’s decision, the Court recognized that:

In the law of utilities regulation, particularly in the context of water

service, the rule appears to be as follows:

Normally, the unit for rate-making purposes would be the entire

interconnected operating property used and useful for the convenience of

the public in the territory served, without regard to particular groups of

consumers of local subdivisions; but conditions may be such as to require
or permit the fixing of a smaller unit. 94 C.J.S. Waters Section 293, p.
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182; also Section 297. Exceptions to the above rule are not frequent and
are generally the product of special facts and circumstances. Id.

August Kohn is inapposite for several reasons. In the present case, the
Commission has not deviated from a uniform rate structure. Instead, the Commission
merely sought information which would aid it to determine whether circumstances exist
which may warrant a departure from uniform treatment in one or more of the company’s
subdivisions. The Parties have sought to foreclose this inquiry altogether by withholding
information responsive to the Commission’s request.

At this juncture, the issue before the Commission, therefore, is not whether a
uniform rate structure is appropriate for CWS in light of August Kohn and other rate
making principles. Instead, the issue is the Commission’s right to inquire about the
appropriateness of a uniform rate structure, and whether it has been furnished sufficient
information to conduct such an inquiry. The Commission concludes that it has not
received enough information to meaningfully evaluate the uniform rate structure
proposed by the Parties.

Moreover, August Kohn’s continued applicability to the present operations of
Carolina Water System’s operations is open to question. The August Kohn decision and

the City of New Haven v. New Haven Water Co. case on which it relies, refer to the

desirability of a uniform rate structure for an “interconnected operating property.”

August Kohn and Co., Inc. v. Public Service Com'n of South Carolina, 281 S.C. 28, 30,

313 S.E.2d 630, 631(1984), (citing City of New Haven v. New Haven Water Co. 172 A.

767, 777 (Conn. 1934) (stating “Where water furnished is all secured from the same

sources, and is supplied to several contiguous communities embraced in one general
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district, with no unreasonable extensions to serve lean territory or other elements creating
material difference in cost, a uniform rate for the entire territory is indicated and
ordinarily justified.”)). CWS’s properties are far flung across the state, and for the most
part are not interconnected. Therefore, the rationale of August Kohn, which was decided
twenty-two years ago on the basis of limited facts, is not clearly controlling in the present
case.

In the pre-filed rebuttal testimony of Steven M. Lubertozzi, attached as Exhibit D
to the Settlement Agreement, Lubertozzi states: “The Company has never accounted for
the River Hills system except as part of our statewide s.ystem.”"3 P. 8, 1l. 8-20. Mr.
Lubertozzi also testifies that it would be an “inaccurate statement” to assert that the
Carolina Water Service customers of the River Hills community in York County are
“subsidizing the remainder of the [CWS] water and sewer systems across South
Carolina.” Id. He also asserts that rates for customers in some newer subdivisions would
increase dramatically if the Commission were to depart from uniform billing for the
various CWS subsystems. P. 9, 1l. 14-16. However, there is no evidentiary basis in the
record for these assertions, and no evidence, other than Lubertozzi’s conclusory
testimony, was offered by the Parties to address this issue.

Based on these statements, this Commission proceeded to request more
information in its Directive of September 6, 2006, in order to attempt to understand this
testimony and decide if the uniform rate structure remains just and reasonable.

Unfortunately, Lubertozzi was not presented to testify at the hearing and no further

B River Hills is the community which is the subject of Mr. Long’s testimony regarding its potential cross
subsidization of other CWS subsystems.
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testimony and/or evidence was presented on this issue during the settlement hearing on
September 7, 2006.

As noted, Lubertozzi stated that the Company’s records are kept on a statewide
basis. P. 11,1. 5. However, the Commission notes that while this rate case was pending,
CWS filed an Application for approval of the transfer (i.e. sale) of its water and sewer
systems and territory serving the Kings Grant, Plantation Ridge, and Teal on the Ashley
Subdivisions to Dorchester County. See Docket No. 2006-171-WS, Order No. 2006-497.
Clearly, the Company was able to break down its records so as to provide information on
the systems in these individual subdivisions. In fact, in a motion requesting modification
of this case’s scheduling order, CWS asserted that the sale of these assets would have an
impact on the rate base, expenses, and revenues which were the subject of the
application, and that CWS and ORS were analyzing and quantifying the impact. CWS
Letter, (dated June 20, 2006).

Furthermore, ORS witness Scott’s pre-filed settlement testimony and exhibits
reference adjustments ORS was able to make to the rate base calculations based on the
proposed sale of the Dorchester County subdivisions. Exhibit A to Settlement
Agreement, Testimony of Sharon G. Scott at P. 3, 1. 9 through P. 19, 1. 8; Exs. SGS-1 and
SGS-4; Exhibit B to Settlement Agreement, Testimony of Dawn M. Hipp, Ex. DMH-5.
For instance, Scott’s pre-filed testimony describes an entry in the ORS Audit thus:
“Column (6) reflects the adjustments associated with the proposed Dorchester County
transfer which includes King's Grant, Teal on the Ashley, and Plantation Ridge

subdivisions. Total Operating Revenues were reduced by ($339,332), Total Expenses by
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(8259,502), and Rate Base by ($706,152).” Exhibit A to Settlement Agreement,
Testimony of Sharon G. Scott at P. 5, 1. 21-22 through P. 6, Il. 1-2; Ex. SGS-1.
Significantly, Ms. Scott states that “ORS shows the effects of the proposed Dorchester
County transfer . . . .ORS verified the amounts to CWS’s books and records”. P.13, 1l.
19-22. Accordingly, it is clear that financial data on individual CWS subdivisions can be
calculated. The Company’s failure to provide such information to the Commission
regarding the River Hills subéystem interfered with the Commission’s ability to
successfully determine whether or not any cross-subsidization might be occurring with
that subdivision’s system. Again, the Commission was prevented from making its
determination on just and reasonable rates because of a lack of evidence/information
furnished by the parties to this case.

2. Request for information on sewer backups.

As the result of questions raised at the Commission’s public hearings, the
Commission posed, in its directive of September 6, questions to the Company on whether
it kept records of reported backups in its sewer systems. Further, the Commission asked
about how many complaints of sewer backups were received within the test year and how
these were resolved. In addition, the Commission posed questions regarding the efforts
by CWS to prevent sewer backups, and what measures the Company employed to prevent
sewer problems, and how they compare to industry standards. CWS failed to provide any
information to this Commission on these matters. Sewer backups are a relevant
component of the “quality of service” that the Commission must examine to determine if

proposed rates are just and reasonable. Failure of the Parties to provide this information
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simply leaves us in doubt as to the Company’s ability to deal with such backups and as to
the quality of service of the Company. The failure to provide the information does not
allow us to make a determination as to the effect of this factor on the justness and

reasonableness of the Company’s rates.

3. Request for information regarding the proposed flat rate fee structure for
sewerage services.

As the result of several witnesses complaining about the Company’s flat rate fee
structure at the Commission’s public hearings, the Commission requested information in
its Directive of September 6 as to CWS’s flat rate charges for residential sewer service.
Specifically, the Commission directed the Parties to explain why the Commission should
find that flat-rate sewage billing is just and reasonable, and why the Parties believe that a
flat-rate billing scheme is superior to one based upon individual usage. Several
customers at the public hearings raised inquiries about the fairness of the flat rates,
questioning why a single person should pay the same rate for sewer as the rate that a
family pays.I4 The Parties failed to furnish any information in response to these
questions. Some states follow an established policy of disfavoring flat rate billing."?

South Carolina determines whether a flat rate billing structure is just and reasonable on a

' See Testimony of Owen Brackett, West Columbia hearing, Tr. 81-82 (Vol. 4), testimony of
Susan Maleski, Irmo hearing, Tr. 21 (Vol. 1), testimony of John Ryan, Irmo hearing, Tr. 31 (Vol. 1).

'’ See e.g. 1. In_re Sanibel Bayous Utility Corp. 2003 WL 21383689, Fla.P.S.C., Jun 09, 2003,
(NO. 020439-SU, 020331-SU, PSC-03-0699-PAA-SU) (“It has been our practice that, whenever possible, a
flat rate structure is converted to a base facility and gallonage charge rate structure in order to promote state
conservation goals and to eliminate subsidization of those who use excessive amounts of water by those
who do not. However, it appears that the base facility and gallonage charge rate structure is not
economically feasible for this wastewater utility”) but see Re Gibbs Ranch Sewer Co, 40 CPUC 2d 761,
Cal.P.U.C., Jul 24, 1991, (NO. 91-07-043, 90-09-032) (A sewer utility was directed to implement uniform
flat rates for residential customers, and to eliminate any additional charges based on the number of
bedrooms on the premises).
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case by case basis. Again, without this information and/or evidence, the Commission

could not make the proper determination.

4. Request for information regarding the rate case expenses claimed in the
Settlement Agreement.

On September 6, 2006, this Commission asked the Company for information
explaining how the Company’s claimed rate case expenses were prudently incurred. In
addition to unamortized rate case expenses from Docket No. 2004-357-WS of $100,277,
the Company had requested approval of $385,497 in rate case expenses in its
Application. In the Settlement, the Parties proposed to amortize the additional rate case
expenses of $385,497 over three years, at the rate of $128,499 per year. The Company
also proposed to continue to amortize the $100,277 of rate case expenses from Docket
No. 2004-357-WS. The Commission’s request for this information was reasonable
considering the amount of requested rate case expenses, which are made up of attorney’s
fees, fees for expert witnesses, and other administrative expenses. The reasonableness of
rate case expenses has long been debated before this Commission and before the Courts.

For instance, in Porter v. South Carolina Public Service Commission and Carolina Water

Service, Inc., 328 S.C. 222, 231, 493 S.E. 92, 97 (1997), the South Carolina Supreme

Court affirmed the Commission’s order allowing the recovery of an unamortized rate
case expense incurred in connection with a prior rate case. Rate case expenses are not
solely a concern of our South Carolina Commission. Rate case expenses are commonly

considered in rate cases by a number of Commissions around the United States.'®

'® See, e.g., Re Pennichuck Water Works, Inc., 71 N.H.P.U.C. 351, N.-H.P.U.C, June 4, 1986 (NO.
DR 85-2, 18294), (New Hampshire); Application of Associates Utility Co., 9 Tex. P.U.C. Bull. 120, 1983
WL 2007691, Tex. P.U.C., September 28, 1983, (NO. 5100), (Texas); Pennsylvania Public Utility Com’n
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Attorney’s fees are commonly included in rate case expenses. Rule 407, SCACR
1.5, Rules of Professional Conduct sets out the factors that must be examined in order to
determine the reasonableness of such fees. The factors are: (1) The time and labor
required, the novelty and difficulty of the questions involved, and the skill requisite to
perform the legal service properly; (2) The likelihood that the acceptance of the particular
employment will preclude other employment by the lawyer; (3) The fee customarily
charged in the locality for similar legal services; (4) The amount involved and the results
obtained; (5) The time limitations imposed by the client or by the circumstances; (6) The
nature and length of the professional relationship with the client; (7) The experience,
reputation, and ability of the lawyer or lawyers performing the services; and (8) Whether

the fee is fixed or contingent. See also Condon v. State of South Carolina, 354 S.C. 634,

583 S.E. 2d 430 (2003). None of these factors could have been considered with regard to
attorney’s fees in the present case, even if this Commission held that they applied in a
utility rate case.

In the present case, the pre-filed testimony of ORS witness Sharon Scott outlined
the Parties’ proposal for amortization of rate case expenses over a three-year period.
Some of the expenses proposed for recovery were rate case expenses from a prior CWS
docket, Docket No. 2004-357-WS. See Exhibit A to Settlement Agreement, Testimony of
Sharon G. Scott at 9. Even after a specific request for further information in the

Commission Directive of September 6, 2006, the Company failed to provide further

v. LP Water and Sewer Co., 79 Pa. P.U.C. 503, 1993 WL 597844, Pa. P.U.C,, July 8, 1993 (NO. R-922493,
C001-C0128), (Pennsylvania); Re Missouri Cities Water Company, 1993 WL 340004, Mo. P.S.C., Jan. §,
1993, (NO. WR-92-207, SR-92-208), (Missouri); In re Environmental Disposal Corp., 2000 WL 1471742,
N.JB.P.U., June 7, 2000 (NO. WR99040249, PUC05487-99N), (New Jersey); In re Arizona Water Co.,
2004 WL 1109925, Ariz. C.C., March 19, 2004, (NO. W-01445A-02-0619, 66849, 1D 139928), (Arizona).
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evidence of the prudence of these expenses when it appeared for hearing on September 7.
Consequently, the Commission was unable to make the necessary determination of the
appropriateness of the expense.

In the present case, the Company’s burden of proof on this issue was not satisfied
merely because it had an agreement with the Office of Regulatory Staff. The Commission
simply did not have enough evidence to be able to evaluate the reasonableness of
attorney’s fees, specifically, and rate case expenses in general. The complete lack of
evidence on rate case expenses, other than the provision of the numbers themselves,
severely limited the Commission’s ability to make its independent determination in this

case. Without the proper evidence before us, we cannot properly evaluate the expenses

claimed. See Hilton Head Plantation Utilities, supra.

5. Request for information regarding DHEC violations.

On September 6, 2006, the Commission requested information from the parties
about the Company’s compliance with PSC regulations that require reporting of
violations of DHEC standards. Comm. Directive (dated September 6, 2006). ORS
witness Dawn Hipp’s prefiled testimony stated that DHEC standards were being met at
the CWS systems according to recent DHEC sanitary survey reports and that general
housekeeping items are satisfactory. Exhibit B to Settlement Agreement, Testimony of
Dawn M. Hipp at P. 6, 1l. 2-5. She also stated that ORS inspections showed that all
wastewater collection and treatment systems were operating adequately and in
accordance with DHEC rules and regulations. P. 6, 1l. 10-12. The Business Office

Compliance Review attached as Exhibit DMH-3 to her testimony also stated that CWS
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was in compliance regarding notices to be filed with the Commission of any violation of
PSC or DHEC rules which affect service provided to its customers in accordance with R.
103-514-C and 103.714-C (which require reporting of DHEC violations to the
Commission). Ex. DMH-3, p. 3 (No. 11).

This Commission had several questions regarding that testimony in light of the
CWS system site reports attached as Exhibit DMH-4 to Hipp’s testimony. The
Commission therefore asked the parties to explain the scope of her evaluation and
conclusions since the system site reports from the Exhibit demonstrated that not all sites
were selected for testing (Ex. DMH-4, PP. 1-21), several systems that were inspected
were found to be unsatisfactory by DHEC (PP. 7, 20-21), and that customers — but not the
Commission — were mailed notice of a RAD sample which had exceeded a Maximum
Contaminant Level. (P. 4).

Clearly, the Commission’s unanswered questions concerning the Company’s
compliance with PSC reporting requirements as to DHEC violations arose from the
prefiled testimony and inspection reports appended to the Settlement Agreement as
described above. However, the parties failed to call any witnesses at the settlement
hearing to address the Commission’s concerns about compliance with its standards,
leaving unresolved questions of fact in the record directly relevant to whether CWS’s
proposed rates are just and reasonable.

CONCLUSION

While the Parties should be commended for their efforts to resolve this

controversy, it is statutorily incumbent upon this Commission to independently determine
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whether the proposed rates in a settlement are just and reasonable.!” See S.C. Code Ann.
Section 58-5-210 (1976). Moreover, the Supreme Court mandates that this Commission
make findings which are sufficiently detailed to enable the Court to determine whether
the findings are supported by the evidence and whether the law has been applied properly

to those findings. Porter v. South Carolina Public Service Commission, 333 S.C. 12, 507

S.E. 2d 328 (1998). The evidence presented with the settlement agreement is insufficient
to allow us to make findings that are sufficiently detailed to allow the Court to make the
requisite determination.

Further, the Commission may exercise its independent judgment in setting rates
and is not limited to adopling or rejecting the testimony of witnesses, as long as the

Commission’s Order is based on the evidence of record. See Kiawah Property Owners

Group v. Public Service Commission of South Carolina, 359 S.C. 105, 597 S.E. 2d 145
(2004) (approving the Commission’s decision to reject the testimony of a Company
accountant when setting an operating margin). Additionally, we take note of and adopt

the following language from Citizens Action Coalition of Indiana, Inc. v. PSI Energy,

Inc., 664 N.E. 2d 401 (1993):

We note at the outset that “settlement” carries a different connotation in
administrative law and practice from the meaning usually ascribed to
settlement of civil actions in a court. While trial courts perform a more
passive role and allow the litigants to play out the contest, regulatory
agencies are charged with a duty to move on their own initiative where
and when they deem appropriate. Any agreement that must be filed and
approved by an agency loses its status as a strictly private contract and
takes on a public interest gloss. Indeed, an agency may not accept a
settlement merely because the private parties are satisfied; rather, an

7 Additionally, the quality of the Company’s service is a recognized and necessary area of
concern the Commission must consider in determining whether a proposed rate increase is justified. See
Seabrook Island Property Owners Association v. Public Service Commission of South Carolina, supra.

Exhibit C
Page 30 of 40



Exhibit C

DOCKET NO. 2006-92-WS — ORDER NO. 2006-543 Page 31 of 40
OCTOBER 2, 2006
PAGE 31

agency must consider whether the public interest will be served by
accepting the settlement. 664 N.E. 2d at 406. '8

This responsibility does not permit the Commission to merely “act as an umpire blandly
calling balls and strikes for adversaries appearing before it; the right of the public must
receive active and affirmative protection at the hands of the Commission.” Scenic

Hudson Preservation Conference v. Federal Power Commission, 354 F. 2d 608, 620 (2d.

Cir. 1965).

Mindful of these principles and its statutory duty, this Commission has a separate

and independent obligation to review a settlement agreement and its ancillary issues. '

8 See also Pennsylvania Gas & Water Co. v. Federal Power Com’n, 463 F. 2d 1242, 1246 (D.C.
Cir. 1972); Cajun Elec. Power Coop., Inc. v. FER.C., 924 F. 2d 1132, 1135 (D.C. Cir. 1991); C. Koch,
Administrative Law and Practice Section 5.81 (Supp. 1995); In re PS! Energy, Inc., 1994 WL 713737, Ind.
U.R.C, Sep 07, 1994 (NO. 39498, 39786); In re Minnesota Independent Equal Access Corp., 1993 WL
596041, Minn. P.U.C., Dec. 10, 1993 (NO. P-3007/GR-93-1); Re Minnegasco, Inc., 143 P.U.R. 4th 416,
1993 WL 312274, Minn. P.U.C., May 03,1993 (NO. G-008/GR-92-400); Potomac Elec. Power Co., 10
D.C.P.S.C 22, D.C. P.S.C., Mar. 03, 1989, (NO. 869, 9216); Re Washington Water Power Company, 95
P.U.R. 4th 213, 1988 WL 391268, Idaho P.U.C., July 22, 1988 (NO. U-1008-204, 22042), Re New
England Tel. and Tel. Co., 70 N.H. P.U.C. 1036, N.-H.P.U.C., December 10, 1985, (NO. DR 84-95, 17988);

Public Utility Com’n of Texas v. Southwestern Bell Telephone Co., 960 S.W. 2d 116, Tex. App.-Austin,
Sept. 11, 1997.

' The Commission's duty to review all proposed settlements and compromises independently to
determine whether the resulting rates are just and reasonable is not unique, or even unusual. Courts and
administrative bodies are routinely called upon to review proposed settlements in cases where persons or
entities who were not participants in settlement negotiations may nonetheless be substantively affected by
the resulting settlement proposals agreed to by the participating Parties. For example, in Duncan v.
Alewine, 273 S.C. 275, 255 S.E.2d 841 (S.C. 1979), the South Carolina Supreme Court rejected the
settlement of a contested estate after finding that the lower court had failed its duty to determine the rights
of the non-answering defendants before approving the compromise presented to it by the litigants.

Similarly, both the state and federal class action rules require that the court protect the interests of
the class, including absent class members, and any dismissal or compromise of a class action is subject to
review and approval by the court. See, S.C.R.C.P. 23(c); F.R.C.P.23(ce). The federal rule explicitly
provides that the court may approve a settlement “only afler a hearing and on finding that the settiement,
voluntary dismissal, or compromise is fair, reasonable, and adequate.” F.R.C.P. 23(e)(1)(C). This duty
cannot be discharged by summarily approving a settlement proposed jointly by the representative plaintiffs
and the defendant, even where there have been no appearances by intervenors or objectors. Rather, the
court must make a finding that the settlement is fair, reasonable, and adequate. In the present case before
us, the Commission likewise has an independent duty to determine whether the settlement proposed by the
Parties is just and reasonable.
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This duty goes beyond simply accepting what the Parties have placed in front of us in the
form of a Settlement Agreement with minimal support. The Commission also has the
duty to inquire as to matters which are apparently left unresolved in the settlement
agreement, and whether their omission is reasonable. We simply cannot make the proper
determinations from the minimal evidence provided by the Parties to this case.

The Commission’s duty is not altered by ORS’s statutory mandate to represent the

public interest. In Bryant v. Arkansas Public Service Commission, 877 S.W. 2d 594

(1994), the Attorney General, who was, in fact, charged by statute with protecting the
interests of all the parties in the case, did not join in a settlement Stipulation presented to
the Commission. The Court upheld the Arkansas Commission’s decision to adopt the
settlement, holding that the Commission must make an independent finding, supported by
substantial evidence in the record, that the settlement resolves the matters in dispute in a
way that is fair, just, and reasonable, and in the public interest. We agree with this
reasoning.

Even with the participation in the present case of the Office of Regulatory Staff

who must, according to law, represent the public interest,”” we must still make a separate

The Family Court also is charged with the duty to review independently all settiements. “When
approving a settlement agreement, a family court judge must, first, determine if assent to the agreement is
voluntarily given, and, second, determine if the agreement is ‘within the bounds of reasonableness from
both a procedural and substantive perspective.”” Blejski v. Blejski, 325 S.C. 491, 497-98, 480 S.E.2d 462,
466 (S.C. App. 1997), citing Burnett v. Burnett, 290 S.C. 28, 347 S.E.2d 908 (S.C. App. 1986).

* The public interest, as represented by the ORS, is statutorily defined as “a balancing of: (1)
concerns of the using and consuming public with respect to public utility services, regardiess of the class of
customer; (2) economic development and job attraction and retention in South Carolina; and (3)
preservation of the financial integrity of the state's public utilities and continued investment in and

maintenance of utility facilities so as to provide reliable and high quality utility services.” S.C. Code Ann.
Section 58-4-10(B) (Supp. 2005).
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and independent finding as to whether or not the settlement results in just and reasonable
rates to the ratepayers of Carolina Water Service. This, we simply cannot do, based on
the evidence presented to us. Accordingly, we must reject the Settlement Agreement and

deny the Application. See Hilton Head Plantation Utilities, Inc. v. Public Service

Commission of South Carolina, supra. The Parties’ presentation of minimal evidence in

this case simply does not allow the Commission to meet its obligation.

1V. FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Carolina Water Service, Inc. is a utility providing both water and sewer
services to residents of South Carolina and is therefore under the jurisdiction of this
Commission. The Commission held four public hearings on the Application, in addition
to an evidentiary hearing that allowed additional time for members of the public to be
heard. The Company’s objections to the public testimony and hearing exhibits must be
overruled.

2. CWS declined to supplement its application with information sufficiently
responsive to the Commission’s inquiry with regard to possible subsidization issues.

3. CWS and ORS submitted a settlement agreement along with prefiled
written testimony and exhibits.

4, After review of the settlement material, the Commission raised additional
concerns involving matters addressed within the material to the attention of the Parties.
This Commission had questions regarding the fairness of the proposed uniform rate
structure, the Company’s response to public witness’ reports of sewerage backups and the

maintenance of the Company’s lines, the Company’s proposed flat rate billing tariff for
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sewerage services, the proposed recovery of $385,497 in rate case expenses, and the
Company’s compliance with applicable PSC regulations in regard to notice of violations
of applicable DHEC standards, stemming from violations indicated on ORS inspection
reports appended to the prefiled written testimony supporting the Settlement.

5. At the settlement hearing, the Parties called only two witnesses to testify
in support of the settlement. These witnesses had no knowledge of any of the issues
raised by the Commission, therefore, the Parties failed to address these concerns.

6. Based on the settlement hearing, and the lack of evidence provided on the
outstanding issues, this Commission voted to reject the Settlement Agreement.

7. The Company and ORS indicated after the ruling rejecting the Settlement

Agreement that they did not wish to present further evidence in support of their positions.

8. The application must also be denied, based on the lack of evidence
provided by the Parties.
9. The Commission must determine whether or not proposed rates are just

and reasonable. See S.C. Code Ann. Section 58-5-210 (1976).

10. The Commission cannot carry out this function if it lacks information
relevant to this determination, therefore, it must declare the proposed rates unjust and
unreasonabie.

11.  The Commission has a separate and independent duty to determine
whether the rates proposed in a Settlement Agreement are just and reasonable.

12.  This duty is not modified when one of the Parties is charged with

protecting the public interest.

Exhibit C
Page 34 of 40



DOCKET NO. 2006-92-WS — ORDER NO. 2006-543

OCTOBER 2, 2006
PAGE 35
13.  This Commission cannot make the necessary separate and independent

determination as to whether or not the public interest would be served by acceptance of
the Settlement Agreement in the case at bar, based on the evidence provided by the

Parties.

14. The Settlement Agreement must be rejected and the application must be
denied.
15. The Company shall continue to have the opportunity to earn an operating

margin of 8.13%., a rate of return on rate base of 8.02%, and a rate of return on equity of

9.10%, as set out in Order No. 2005-328.

Y. ORDER
1. The Settlement Agreement is rejected.
2. The application for an increase in rates and charges is denied.
3. The Company shall continue to have the opportunity to earn an operating

margin of 8.13%, a rate of return on rate base of 8.02%, and a rate of return on equity of

9.10%, all of which were established in Order No. 2005-328.
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4. This Order shall remain in full force and effect until further Order of the

Commission.

BY ORDER OF THE COMMISSION:

G. O’Neal Hamilton, Chairman

ATTEST:

C. fotot tod,

C. Robert Moseley, Vice Chairpfan

(SEAL)
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COMMISSION DIRECTIVE

ADMINISTRATIVE MATTERS J DATE September 6, 2006
2006-97-WS
2006-107-WS

MOTOR CARRIER MATTERS 1 DOCKET NO. 2006-92-WS

UTILITIES MATTERS =

SUBIJECT:

DOCKET NO. 2006-97-WS - Application of Tega Cay Water Service, Incorporated for Adjustment of Rates

and Charges and Madifications to Certain Terms and Conditions for the Provision of Water and Sewer
Service

- AND -
DOCKET NO. 2006-107-WS - Application of United Utility Companies, Incorporated for Adjustment of

Rates and Charges and Modification to Certain Terms and Conditions for the Provision of Water and Sewer
ervi

DOCKET NO. 2006-92-WS - Application of Carolina Water Service, Incorporated for Adjustment of Rates
and Charges for the Provision of Water and Sewer Service

Discuss these Matters with the Commission.

COMMISSION ACTION:

In regards to Docket No. 2006-92-WS, I move that the Commission adopt the attached questions and
pose them to the Parties immediately following this meeting.

PRESIDING Hamilton

MOTION YES NO  OTHER APPROVED ]

APPROVED STC 30 DAYS []

CLYBURN O X ] ACCEPTED FOR FILING ]
FLEMING O X O DENIED |
HAMILTON O X ] AMENDED |
HOWARD O % ] TRANSFERRED 0
MITCHELL O X O SUSPENDED O
MOSELEY O X 0 CANCELED 0
WRIGHT X ] ' SET FOR HEARING O
ADVISED O

Session: Special CARRIED OVER O

Time of Session  12:30 p.m. RECORDED BY Schmieding
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Mr. Chairman, as the parties prepare to present their settlement
agreement to the Commission on Thursday, I would like to alert them to
some issues that I believe will be important to the Commission in
considering this settlement. Therefore, I would move that the Commission

- request that the parties present testimony and introduce evidence to

address the following issues.

A. As to the rates charged to customers in the River Hills
subdivision:

In his Rebuttal Testimony, filed as Exhibit D to the Explanatory Brief
and Joint Motion for Settlement Hearing and Adoption of Settlement
Agreement, Steven M. Lubertozzi testifies: “The Company has never
accounted for the River Hills system except as part of our statewide system.”
p. 8, 1. 8-20. Mr. Lubertozzi also testifies that it would be an “inaccurate
statement” to assert that the Carolina Water Service customers of the River
Hills community in York County are “subsidizing the remainder of the
[CWS] water and sewer systems across South Carolina.” He also asserts
that rates for customers in some newer subdivisions would increase

dramatically if the Commission were to depart from uniform billing for the
various CWS subsystems.

I would like to have more information and a more detailed
explanation regarding these assertions. Some information which I believe
would help the Commission understand Mr. Lubertozzi’s testimony and
decide if the uniform rate structure remains just and reasonable includes:

1. Whether CWS performs periodic calculations of revenues and costs
and expenses associated with the operation of water and/or sewer
systems in any of its individual service territories in South Carolina,
and if so, what this data indicates.

2. If this information is not available, how does Mr. Lubertozzi conclude
in his testimony that it would be “inaccurate” to assert that the River
Hills customers of CWS subsidize other CWS water and sewer
systems in South Carolina ?

3. Inasmuch as Mr. Lubertozzi claims that it would require a “Herculean
effort” to determine what rates CWS would charge to the customers

Exhibit C
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located within the discrete subdivisions or other geographical areas
served by the Company, and that the resultant rates would be “wildly
disparate” and would cause “different rates in just about every area,”
(. 9, 11. 10-16), it would be helpful to know specifically the work that

such calculations would require, and an estimate of the staff time and
cost involved;

A description of the method by which CWS adjusted its rate base data
— as evidenced in Ms. Scott’s pre-filed testimony and exhibits — to
account for sale or transfer of water and/or sewer systems such as
those serving the King’s Grant and Teal on Ashley subdivisions and a
description of the documents and data relied on in performing the
calculations. Did CWS provide the information used by witness Scott
to make accounting adjustments for the sale of the Kings Grant and
Teal on the Ashley service territories? If yes, how did CWS get this
disaggregated service territory information ?

B. As to CWS’s operations in general.

. Does CWS maintain records of reported backups in its sewer systems?

How many complaints of sewer backups were received within the test
year, and how were they resolved?

Please elaborate the efforts by CWS to prevent sewer backups. What
measures does CWS employ to prevent sewer problems, and how they
compare to applicable industry standards?

C. As to CWS’s flat rate charges for residential sewer service.

Explain why the Commission should find that flat-rate sewerage

billing is just and reasonable? Why do the parties believe that a flat rate
billing scheme is superior to one based upon individual usage?

1.

D. As to the settlement’s provisions concerning the recovery of
rate case expenses.

Why are the rate case expenses proposed in the settlement prudently
incurred?

Exhibit C
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2. Do the rate case expenses included in the settlement agreement
include any legal or other rate case expenses associated with the
Company’s appeal of Docket No. 2004-357-WS (the Company’s last
case)? If so, please provide the dollar amount of such appeal costs.

3. Please provide a breakdown by dollar amount of what is included in
rate case expenses for this case such as legal, consulting, etc.?

E. Regarding CWS’s compliance with DHEC standards.

Dawn Hipp’s prefiled testimony states that DHEC standards
were being met at the CWS systems according to recent DHEC
sanitary survey reports and that general housekeeping items are
satisfactory. She also states that ORS inspections showed that
all wastewater collection and treatment systems were operating
adequately and in accordance with DHEC rules and regulations.
The Business Office Compliance Review attached to her
testimony also states that CWS is in compliance regarding
notices to be filed with the Commission of any violation of PSC
or DHEC rules which affect service provided to its customers in
accordance with R.I03-514-C and 103.714-C (which require
reporting of DHEC violations to the Commission). Several
questions arise regarding that testimony in light of the site
reports attached as DMH4 to her testimony.

It would be helpful for the parties to explain the scope of her
evaluation and conclusions since not all sites were selected for
testing, several systems that were inspected were found to be
unsatisfactory by DHEC, and that customers — but not the
Commission — were mailed notice of a RAD sample which had
exceeded the Maximum Contaminant Level.
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BEFORE
THE PUBLIC SERVICE COMMISSION OF
SOUTH CAROLINA
DOCKET NO. 2006-92-WS — ORDER NO. 2007-140
NOVEMBIER 19, 2007
IN RE: Application of Carolina Water Service, Inc. ) ORDER DENYING

for Adjustment of Rates and Charges forthe ) PETITIONS FOR
Provision of Water and Sewer Service. } RECONSIDERATION

INTRODUCTION

This matter comes before the Public Service Commission (“PSC” or
“Commission”) on the Petition for Rehearing or Reconsideration filed by Carolina Water
Service, Inc. (“CWS” or “Company”™) and on the Petition for Reconsideration or
Rehearing filed by the South Carolina Office of Regulatory Staff (“ORS”), both of which
seek relief from the Commission’s ruling in Order No. 2006-543. The Commission’s
order rejected a proposed settlement, agreed to by CWS and ORS, under which CWS
would have been permitted to implement rate increases affecting customers of the
Company’s water and/or sewer systems located in Aiken, Beaufort, Georgetown,
Lexington, Orangeburg, Richland, Sumter, Williamsburg, and York Counties. The
proposed rate increases have since been implemented under bond. Having carefully
considered both petitions, the Commission hereby denies reconsideration and rehearing
and reaffirms its ruling.

The central issue in this case is whether the General Assembly intended Act 175

of 2004 (“*Act 175”) to strip the PSC of the authority to independently determine whether
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a proposed settlement of a rate case is just and reasonable. In Act 175, which restructured
the state’s system of utility regulation, the General Assembly constituted the ORS to be
the investigator and advocate for the statutorily-defined “public interest”’ in utilities
matters. At the same time, the Act re-cast the Commission as a quasi-judicial decision
maker and specified that the Commission would be governed by the Code of Judicial
Conduct.?

CWS and ORS argue that Act 175 requires the PSC to summarily approve
proposed settlements without any substantive review. The Commission rejects this view
and holds that it retains a statutory duty to ensure that any settlement agreement is just
and reasonable, and that when the parties refuse to present to the Commission sufficient
information to make this determination, the Commission may reject the settlement. In this
case, the parties either failed, or refused, to present sufficient evidence to afford the
Commission the opportunity to carry out its duty of ensuring that the proposed settlement
was just and reasonable. It is possible, and perhaps even likely, that if CWS and the ORS

had presented the supporting evidence requested by the Commission, the proposed

' Chapter 4 of Title 58, enacted pursuant to Act 175 of 2004, defines “public interest” as a
balancing of the following:

(1) concerns of the using and consuming public with respect to public utility
services, regardless of the class of customer;

(2) economic development and job attraction and retention in South Carolina; and
(3) preservation of the financial integrity of the state’s public utilities and
continued investment in and maintenance of utility facilities so as to provide
reliable and high quality utility services.

S.C. Code Ann. §58-4-10(B).

2 Under Act 175, S.C. Code Ann. § 58-3-30(B) subjects the Commission to Rule 501 of
the South Carolina Appellate Court Rules and charges the State Ethics Commission with
its enforcement.
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settlement would have been approved. However, because the parties insisted that they
had an absolute right to settle this case without independent review and refused to present
sufficient evidence (o support a finding that the proposed settlement was just and
reasonable, the Commission rejected the proposed settlement.

Now, having fully reviewed all of the arguments presented by CWS and ORS in
favor of reconsideration or rehearing and found them to be unsupported in the law and
evidence, we reject them in their entirety.

RELEVANT PROCEDURAL HISTORY

CWS filed its Application for Adjustment of Rates and Charges on March 27,
2006. Thereafter, at the request of the ORS, and on its own initiative, the Commission
scheduled public hearings in several locations around the state to allow members of the
public to appear and “express any concerns or comments on the pending application of
Carolina Water Service, Inc. for an increase in rates and charges.” See ORS letter
requesting public hearings dated April 3, 2006. At the public hearings, customers voiced
various concerns about CWS’s rates and quality of service. This testimony at the public
hearings raised concerns which prompted the Commissioners to request additional
information from the parties. The Commission sought information from the parties in this
case on two separate occasions.

First, on June 27, 2006, the Commission asked CWS to supplement its application
with specific information regarding the operation of its various subdivisions. The
Commission’s June 27" inquiry was made afier it heard sworn testimony by the York
County Administrator and residents of the River Hills subdivision, alleging that the water

and sewer revenues {rom River Hills were subsidizing other CWS systems. Tr. 16 (Lake
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Wylie, York County Public Ilearing, June 12, 2006) (Testimony of Al Greenc); Tr. 25-26
(Lake Wylie, York County Public Hearing, June 12, 2006) (Testimony of Don Long); Tr.
44-45 (Lake Wylie, York County Public Hearing, June 12, 2006) (Testimony of John
Allen). The Commission requested that CWS provide a listing of each subdivision
served, the types of services being provided, the number of customers served by each
individual system, and complete financial data for its individual systems.’

CWS moved for reconsideration of the Commission’s request on June 30, 2006,
arguing that the Commission did not have the authority to engage in discovery, and that
in any case, Commission rules did not require a party to compile reports or information
not readily available. Denying CWS’s motion for reconsideration, the Commission
explained that its request for information was neither a discovery request nor an order
compelling CWS to compile and produce information not ordinarily available. Order No.
2006-458, August 4, 2006. The Commission explained that while CWS could offer
evidence and seek to meet its burden of proof however it saw fit, the Commission was
within its rights to ask the Company to supplement its application with additional
information. Id. The Commission also observed that no party had argued that the
information sought by the Commission was not relevant to the case. Id. CWS did not

supplement its application with the requested information.

3 Commission Directive of June 27, 2006 (memorialized in Order No. 2006-407, dated
July 25, 2006).
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The second request was made on September 6, 2006, before the Commission’s
hearing for review of the proposed Settlement Agreement.’ Commission Directive of

September 6, 2006. The Commission requested that the parties provide the following

information:

1. Financial information regarding CWS’s subsystems,

2. Clarification of prefiled testimony in which CWS asserted that the
customers of the River Hills subdivision were not subsidizing other parts
of the CWS system;

3. Explanation of CWS’s assertion that a breakdown of financial information
on a subsystem basis would be expensive and burdensome to compile;

4, Explanation of how CWS was able to adjust its rate base data in the
middle of the case to account for the transfer of the King’s Grant and Teal
on Ashley subdivisions to Dorchester County if information regarding
subsystems was not available;

5. Information regarding the frequency of sewer backups, the Company’s
response thereto, and CWS’s backup prevention measures;

6. Justification of the Company’s proposed flat rate billing scheme for
sewerage services;

7. An explanation of the prudency of the Company’s proposed rate case
expenses;

8. Whether they included any costs associated with the pending appeal of the
Commission’s previous order in CWS’s previous application for a rate
increase; and

9. Explanation of ORS’s prefiled testimony which asserted that the Company

was in compliance with DHEC rules and regulations.

* The 145-page Settlement Agreement submitted by the parties included multiple exhibits
comprised in part of written testimony by the following witnesses:  Steven M.
Lubertozzi, Bruce T. Haas, Sharon G. Scott, Dawn M. Hipp, B.R. Skelton, Ph.D., and
Converse A. Chellis, lII, C.P.A.
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Questions 1-4 above were prompted by the Rebuttal Testimony of CWS witness
Steven M. Lubertozzi in this case. Lubertozzi testified: “The Company has never
accounted for the River Hills system except as part of our statewide system.” Settlement
Agreement Exhibit D (rebuttal testimony of Steven M. Lubertozzi), p. 8. However,
Luberlozzi also testified that it would be an “inaccurate statement™ to assert that the
Carolina Water Service customers of the River Hills community in York County are
“subsidizing the remainder of the [CWS] water and sewer systems across South
Carolina.” Id. He also asserted that rates for customers in some newer subdivisions
would increase dramatically if the Commission were to depart from uniform billing for
the various CWS subsystems. Id. The Commission believed that the apparent
contradictions in Lubertozzi’s testimony reinforced the need for further information on
the cross-subsidization issue and whether the uniform rate structure remains just and
reasonable. Thus, the Commission posed questions to the Company regarding cross-
subsidization issues (Questions 1-4). The Company refused to provide the information.

The Commission’s Questions 5-9 originated from several sources. The testimony
of River Hills customers Wanless and O’Brien prompted Question 5 on sewer backups.
See Tr. 79 (Lake Wylie, York County Public Hearing, June 12, 2006) (Testimony of
Ronald Wanless); Tr. 82 (Lake Wylie, York County Public Hearing, June 12, 2006)
(Testimony of Joan O’Brien). Question 6 on “flat rates” originated from the sworn
customer testimony of Irmo customers Maleski and Ryan Tr. 21 (Irmo, Lexington County
Public Hearing, June 8, 2006) (Testimony of Susan Maleski); Tr. 31 (Irmo, Lexington
County Public Hearing, June 8, 2006) (Testimony of John Ryan); and West Columbia

witness Brackett Tr. 81-82 (West Columbia, Lexington County Public Hearing, June 15,



DOCKET NO. 2006-92-WS — ORDER NO. 2007-140 Exhibit D
NOVEMBER 19, 2007 Page 7 of 85
PAGE 7

2006) (Testimony of Owen Brackett). The origin of Questions 7 and 8 is explained in
detail in the Commission’s Order. Order No. 2006-543, p. 26.

In Question 8, the Cominission asked for a breakdown of the rate case expenses
included in the Settlement Agreement, including, among other things, whether these
expenses included any legal or other rate case expenses associated with the Company’s
appeal of the last rate case, and, if so, in what amount. This information was not apparent
from the Company’s testimony.

Question 9 arose from inconsistencies between the prefiled testimony (and
included “Business Compliance Review”) of ORS witness Dawn Hipp and the
information contained in the reports from the South Carolina Department of Health and
Environmental Control (“DHEC”) attached as exhibits to her testimony. Hipp's prefiled
written testimony states that DHEC standards were being met at the CWS systems
according to recent DHEC sanitary survey reports and that general housekeeping items
were satisfactory. Settlement Agreement Exhibit B (Testimony of Dawn M. Hipp), p. 6.
Hipp also stated that ORS inspections showed that all wastewater collection and
treatment systems were operating adequately and in accordance with DHEC rules and
regulations. Id. The Business Office Compliance Review attached to her testimony also
states that CWS is in compliance with PSC regulations and has filed notices with the
Commission of any violation of PSC or DHEC regulations which affect service.
Questions regarding Hipp’s testimony arise from the reports attached thereto as Exhibit
DMH4. The reports show that several systems that were inspected by DHEC were found
to be unsatisfactory and that, although customers were mailed notice of a radium sample

which had exceeded the Maximum Contaminant Level, the Commission was not notified.
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Furthermore, although Hipp’s testimony indicated that all sites were operating adequately
and in accordance with DHEC rules and regulations, an examination of the DHEC
documents shows that not all of CWS’s sites were selected for testing. The apparent
discrepancies prompted the request for information by this Commission.

At the settlement hearing held on September 7, 2006, the parties failed to present
any evidence responsive to the Commission’s requests for information, calling two expert
witnesses who only testified generally as to the desirability of the settlement. Both
experts admitted they had no knowledge pertaining to the matters about which the
Commission had requested additional information. Tr. 81-82, 88-89 (Settlement Hearing,
September 7, 2006).

The Commission rejected the Settlement Agreement on September 8, 2006,
finding that the parties had failed to present the Commission with sufficient evidence that
the proposed rates and terms were just and reasonable.  Commission Directive
(September 8, 2006); Order No. 2006-543 (October 2, 2006). However, the Commission
offered to hold a final hearing at which it would hear additional supporting evidence, and
at which CWS could elect to seek either the rate relief proposed in its original application
or the rate relief proposed in the terms of the settlement. Id.

On September 15, 2006, counsel for CWS informed the Commission that it
“would not offer any evidence beyond that already presented to the Commission, and
[that] therefore no further hearing is necessary.” Letter from John M.S. Hoefer,
September 15, 2006. ORS counsel also advised the Commission that no further hearing

would be necessary. Letter from Florence Belser, September 15, 2006.
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As a result of the correspondence from the parties, the scheduled hearing was
cancelled. The Commission denied the rate increase request, citing a lack of information
which would have allowed it to find the proposed rates just and reasonable. Order No.
2006-543 (October 2, 2006).

DISCUSSION OF SPECIFIC ISSUES
I When presented with a proposed settlement in a rate case, the Commission is

entitled to request that the parties provide information it deems necessary to
determine whether the terms of the settlement are just and reasonable.

The South Carolina Supreme Court has affirmed the Commission’s authority to
decide if rates are just and reasonable, and has held that “the Commission has wide
latitude to determine its methodology in rate-setting and there is no abuse of discretion
where substantial evidence supports the finding of a just and reasonable rate.” Kiawah

Property Owners Group v. Public Service Comm’n Qf S.C., 357 S.C. 232,241 n. 5, 593

S.E.2d 148, 153 n. 5 (2004).

CWS argues that the Commission did not have the authority to issue its two
requests for information because of changes in the Commission’s authority brought about
by Act 175 of 2004, specifically in new subsection S.C. Code Ann. §58-3-60(D), which

provides that the ORS shall inspect, audit, and examine public utilities, and in changes to

5 The ORS argues that the Kiawah case is distinguishable from the present case because
it involved review of an operating margin, not a return on equity or a settlement
agreement. This distinction is irrelevant, as the Commission is empowered — indeed
required — to review proposed rates for justness and reasonableness. ORS also implies
that the Kiawah case is somehow inapplicable because it was decided prior to the
enactment of Act 175. This argument is simply incorrect. Nothing in the amended
statutes divests the Commission of the authority to independently determine whether a
proposed settlement in a rate proceeding is just and reasonable, and the plain language of
S.C. Code Ann. §§ 58-3-140 and 58-5-210 is clear that the Commission’s duties and
powers with regard to such review remain unchanged.
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S.C. Code Ann. §58-3-190, which previously had allowed the Commission to propound
interrogatories to public utlities, bul as amended by Act 175, no longer allows
interrogatories from the Commission.® Similarly, the ORS invokes §§58-4-50(A)(2), 58-
4-55, and 58-3-200, which provide that while inspections, audits, and investigations may
be initiated at the request of the Commission, they must be carried out by the ORS. The
statutes referred to by the parties fail to support their argument that the Commission may
not request that parties provide information to support a proposed settlement.

The referenced code sections do assign the investigatory and advocacy duties
previously carried out by the Commission’s staff to the ORS, but they do not strip the
PSC of the authority to request information from the parties sufficient to support a

proposed settlement of a rate case. While Act 175 divested the Commission’s staff of the

6 §.C. Code Ann. §58-3-60(D) states:

(D) The commission shall not inspect, audit, or examine
public utilities. The inspection, auditing, and examination
of public utilities is solely the responsibility of the Office of
Regulatory Staff.

S.C. Code Ann. §58-3-60 (Supp. 2006).
Prior to Act 175 of 2004, S.C. Code Ann. §58-3-190 stated, in pertinent part:

All persons or corporations that are included within the
definition of a “public utility” . . . shall promptly . . .
answer fully all questions and interrogatories which may be
propounded by the Commission.

S.C. Code Ann. §58-3-190 (1976) (amended 2005).

The amended statute authorizes the Commission to request that the ORS carry out
inspections, audits, or investigations. S.C. Code Ann. §58-3-190 (Supp. 2006). These
requests for field investigations are distinct from the questions posed by the Commission
during the course of a case.
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duties of propounding data requests or other discovery and conducting audits, the Act did
not deprive the Commission of the power to ask questions or request information while
carrying out its quasi-judicial functions in a rate case. Nowhere in Act 175 did the
General Assembly indicate it intended to curtail the Commission’s authority to require
the applicant for a rate increase (o prove that the requested increase is just and reasonable.

Furthermore, in its capacity as the quasi-judicial fact finder in a rate case, the
Commission has the authority to ask questions of parties and witnesses. Analogously, the
appellate courts of South Carolina have long held that a trial judge is vested with

discretion to question a witness or a party to elicit the truth. State v. Gaskins, 284 S.C.

105, 119, 326 S.E.2d 132, 140-41 (1985); Williams v. S.C. Farm Bureau Mut. Ins. Co.,

251 S.C. 464, 472, 163 S.E.2d 212, 216 (1968) (a trial judge who exercises his discretion
{o question witnesses from the bench to elicit the truth should not indicate to the jury the
judge’s opinion as to the facts of the case or the weight or sufficiency of the evidence).
This is particularly so in non-jury cases where there is no danger of the jury inferring the

judge’s opinion from the questions posed from the bench. S.C.D.S.S. v. Ledford, 357

S.C. 371, 378, 593 S.E.2d 175, 178 (Ct. App. 2004). Where the facts warrant, a trial

judge may even call a witness on his own motion. Elletson v. Dixie Home Stores, 231
S.C. 565, 99 S.E.2d 384, 389 (1957). As ORS observed in its own petition for
reconsideration, “The Commission now has the responsibility of wearing the robe of an
impartial judge and weighing the evidence admitted into the record to reach a decision.”
ORS Petition, p. 9. It is entirely consistent with this statement that when the evidence in

the record is insufficiently complete to warrant approval, the Comimission may request
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that the party or parties supplement the evidence in the record in an effort to facilitate
approval of a settlement.

11 In Hilton Head Plantation Ultilities v. Public Service Commission, the South
Carolina Supreme Court held that the Public Service Commission did not err
when it independently reviewed an application for a rate increase and relied upon
the testimony of non-party witnesses in denying that application.

CWS argues that the Commission’s reliance on Hilton Head Plantation Utilities,

Inc. v. Public Service Commission, 312 S.C. 448, 441 S.E.2d 321 (1994) is mistaken in

several respects. The Company argues: a) the Commission was mistaken in relying on
Hilton Head for the proposition that its “duty to independently review an application has
been recognized by the Supreme Court” (Order, pp. 16-17, CWS Petition, p. 23); b) the
Commission was mistaken in relying on the case for the proposition that it may rely on
the testimony of public witnesses when denying rate relief Id.; ¢) that the Commission
did not seek out information on its own motion in the Hilton Head case. Order, p. 17,
CWS Petition, p. 24; and d) the Commission misquoted Hilton Head as stating that “the
Commission must review and analyze intercompany dealings to determine their
reasonableness” (Order, p.16) and that the case does not indicate that the Commission has
such a duty (CWS Petition, p. 24). Each argument is addressed herein.

In Hilton Head, the utility filed an application with the Commission seeking

approval of an increased schedule of rates and charges for water and sewer services. The
Commission’s staff conducted an audit of the utility’s books and records and physically
inspected its operations and facilities. A public hearing was held on the matter before the
Commission. The utility presented a witness to testify about the company’s financial

condition, its request for rate relief, and the utility’s financial exhibits, and another
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witness testified about its operations. The Commission’s staff presented a witness who
testified about his audit of the company’s books, and explained the stall accounting
report. He did not challenge the reasonableness of any expenses for the test year. Hilton
Head, 376 S.C. at 449, 441 S.E 2d at 321.

However, during the hearing, Richard C. Pilsbury, the President of the Property
Owners Association of Hilton Head Plantation, who had not intervened and was not a
party of record, testified as “a protestant representing many consumer rate payers,” and
called the Commission’s attention to the fact that a substantial portion of the utility’s
budget was paid to its corporate parent. Hilton Head, 376 S.C. at 449, 441 S.E.2d at 322.
Pilsbury “submitted that the expenses were questionable, and in effect invited the
Commission to take into account the fact that certain transactions might not have been
conducted at arm’s length.” Id.

The Commission found that Pilsbury’s statement raised questions about less-than-
arms-length transactions taking place between the utility and its parent. Id. The
Commission concluded that these expenses brought into question the entire amount of
expenses required by the company as legitimate operation and maintenance expenses
which were passed on to the company’s ratepayers, and the rates proposed by the
company o collect these monies. The Commission also held that the record before it
failed to provide the answers to this question. Id. The Commission denied the proposed
rates as unjust and unreasonable

The Supreme Court affirmed the Commission on appeal. The utility argued that
the evidence before the Commission was insufficient to support its decision to refuse the

company’s application for the rate increase sought. The Supreme Court disagreed and
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held that the utility bears the burden of proof with regard to the reasonableness of
expenses incurred. Hilton Head, 312 S.C. at 450, 441 S.E. 2d at 323. The expenses were
presumed reasonable when incurred in good faith, but when payments were made to an
affiliate, the Court held that a mere showing of the actual payment did not establish a
prima facie case of reasonableness. 1d., 312, S.C. at 450-51, 441 S.E. 2d at 323, The
Courl also held that charges arising out of intercompany relationships between affiliated
companies should be scrutinized with care, and il there is an absence of data and
information from which the reasonableness and propriety of the services rendered and the
reasonable cost of rendering such services can be ascertained by the Commission,
allowance is properly refused. Id., 312, S.C. at 451, 441 S.E. 2d at 323.

The Court declined to substitute its own judgment for that of the Commission. 1d.
The Court noted that the Commission had, in essence, invited the utility to file a new
application and that the utility could conceivably be entitled to some increase, although
neither the Commission in the first instance, nor the Circuit Court on review, was n error
in refusing the rate increase sought by the utility. The Court said that the matter could
either be pursued on remand or by way of new application, but that the most logical way
to pursue it was on remand so that the utility could have an ample opportunity to explain
its expenditures and justify them. Finally, the Court advised that the Commission could
receive any other evidence and that the Commission should establish an operating margin
as required by statute. Hilton Head, 312 S.C. at 452, 441 S.E. 2d at 323.

CWS is correct in stating that the Commission did not inquire into CWS’s
affiliated transactions in the present case as it did in Hilton Head, but this argument

misses the point. CWS Petition, p. 24. The Hilton Head holding is significant here
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because, in that case, the South Carolina Supreme Court upheld the Commission’s
decision 1o reject the utility’s request for a rate increase, a decision which was prompted
by the complaint of a non party witness. Hilton Head, 312 S.C. at 451, 441 S.E2d at 323
(¢“neither the Circuit Court nor the Commission erred in refusing the rate increase
sought”). The Supreme Court recognized that if additional information was provided, a
rate increase might be justified and remanded the case so that the utility could have the
opportunity to justify its expenditures. Hilton Head, 312 S.C. at 452, 441 SE.d at 321.
Similarly, the testimony of non-party, customer witnesses prompted the Commission to
inquire into several aspect of CWS’ application.

The Commission’s rulings in this case, which afforded CWS an opportunity to
justify its requested rates, rather than rejecting them outright, is consistent with the Hilton
Head holding. First, in Hilton Head, the Supreme Court recognized that a non-party,
such as a protestant, may raise an issue before the Commission for investigation. Second,
Hilton Head supports the proposition that if the Commission is not satisfied that the
record supports a rate increase request in a case, the Commission does not have to grant
that rate request, and it may receive additional information in a new application. The
Supreme Court recognized that the Commission could receive information in a new
application, or within the existing case, and facilitated the receipt of such information by
remanding the case so that the utility could provide additional information responsive to
the Commission’s concerns regarding affiliated transactions. Id.

CWS contends that Hilton Head does not support inquiry by the Commission into
the affiliate expenses at issue in that case. According to CWS, the Commission’s order in

Hilton Head had relied solely upon the utility’s application, the statf’s report, and the
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unsolicited testimony of the protestant witness when it concluded that the expenses
should not be allowed. CWS Petition, p. 24. However, CWS’s characterization of the
case is incorrect. One of the affiliate transactions referred to by the Commission in its
Hilton Head order was the payment of $90,956 for transfer of treated effluent into the
Cypress Conservancy. Order No. 92-115, p. 5. The Cominission noted that the contract
embodying this arrangement had never been filed with the Commission for approval,
pursuant to Commission Regulation 103-541, and that it had not reviewed or approved a
contract for a rental charge of $144,000 for land leases which should have been submitted
for approval under the same regulation. Order No. 92-115, pp. 5-6. The Commission’s
order indicated that the contracts for these affiliated transactions had not been approved
subject to Commission regulation, and that having the contracts before it would have
been helpful in investigating the propriety of the claimed affiliate transactions. Since the
company did not submit the appropriate evidence, and the Commission held that affiliate
transactions affected the entire amount of operation and maintenance expenses, the rate
increase request was denied. However, there was an implicit invitation, as the Supreme
Court recognized, for the utility to submit the information. In the case at bar, the
invitation to present additional information was explicit, but it was ignoréd by all parties,
with a similar result. Had the parties provided the additional information requested by
the Commission in the present case, it is possible that the Settlement Agreement would
have been approved, as well as the rate increase.

Finally, the Company is correct in stating that the Commission mistakenly quoted

the opinion as stating, “[tJhe PSC must review and analyze intercompany dealings and
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determine if they are reasonable” used in Order No. 2006-543. CWS Petition, p. 24.
The actual holding of the Court was as follows:
Charges arising out of intercompany relationships between
affiliated companies should be scrutinized with care, and if
there is an absence of data and information from which the
reasonableness and propriety of the services rendered and
the reasonable cost of rendering such services can be

ascertained by the Commission, allowance is properly
refused.

Hilton Head, 312 S.C. at 451, 441 S.E. 2d at 323.
While CWS is correct in pointing out that this sentence was misattributed as a
quotation, the error was inadvertent and does not change the Commission’s analysis.

1. Chapter 4 of Title 58 does not oive ORS the last word on a settled rate case.

CWS argues that when all parties of record agree to a settlement, the Commission
should merely function as a rubber-stamp agency which can perform only the ministerial
act of granting approval. According to CWS, only in those cases in which ORS fails or
elects not to reach agreement with the utility may the Commission exercise the regulatory
authority granted to it under §58-3-140(A). The applicable statutes do not support these

contentions.’

7 Section 58-3-140(A) of the South Carolina Code provides:

Except as otherwise provided in Chapter 9 of this title, the
Commission is vested with the power and jurisdiction to
supervise and regulate the rates and service of every public
utility in this State and to fix just and reasonable standards,
classifications, regulations, practices, and measurements of
service to be furnished, imposed, or observed, and followed
by every public utility in this State.

S.C. Code Ann. §58-3-140(A) (Supp. 2006).
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The view expressed by the parties that they now have the ultimate authority to

resolve cases by settlement is inconsistent with the plain Janguage of the statutes creating

and governing the Office of Regulatory Staff, which charges the new agency with the

following duties and responsibilities:

to “review, investigate, and make appropriate
recommendations to the commission with respect to the
rates charged or proposed to be charged by any public
utility;” S.C. Code Ann. §58-4-50(A) (Supp. 2006) (italics
added).

to “make such inspections, audits, or examinations of
public utilities as requested by the commission;” 1d.

to “review, invesligate, and make appropriaie
recommendations to the commission with respect to the
service furnished or proposed to be furnished by any public
utility;” Id.

to “investigate complainis affecting the public interest
generally . and where appropriate, make
recommendations to the commission with respect to these
complaints;” Id.

“upon request by the commission, [to] make studies and
recommendations o the commission with respect 1o

Similarly, Section 58-5-210 provides:

The Public Service Commission is hereby, to the extent
granted, vested with power and jurisdiction to supervise
and regulate the rates and service of every public utility in
this State, together with the power, after hearing, to
ascertain and fix such just and reasonable standards,
classifications, regulations, practices, and measurements of
service to be furnished, imposed, or observed, and followed
by every public utility in this State and the State hereby
asserts its rights to regulate the rates and service of every
“public utility” as herein defined.

S.C. Code Ann. §58-5-210 (1976).
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standards, regulations, practices, or service of any public
utility;” Id.

to “make recommendations to the commission with respect
to standards, regulations, practices, or service of any public
utility.” Id.

“Subject to the provisions of Section 58-3-260 [proscribing
certain ex parte communications between the commission
and the parties] and, upon request, the Executive Director
of the Office of Regulatory Staff must employ the
resources of the regulatory staff to furnish to the
commission, or its members, such information and reports
or conduct such investigations and provide other assistance
as may reasonably be required in order to supervise and
control the public utilities of the State and to carry out the
laws providing for their regulation.” S.C. Code Ann. §58-
4-50(B) (Supp. 2006) (italics added).

The plain language of the law contemplates that the ORS, while not supervised by

or subordinate to the Commission, is not the ultimate decision maker in a case. Instead, it

functions as an investigator, advocate, and advisor. The Commission may, in exercising

its regulatory authority, request that ORS investigale matters within its jurisdiction and

make recommendations based upon its findings, but the Commission is free to accept or

reject the recommendations of ORS where it reaches different conclusions.

The ORS has previously acknowledged the Commission’s duty to study and

analyze the record and its need for sufficient information to make findings regarding the

proposed settlement. In her letter dated July 3, 2006, counsel for ORS stated:

ORS is cognizant of the nced for the Commission to
have sufficient information in order to make a
determination on the issues presented to it ORS has
propounded extensive discovery upon CWS, has audited its
books and records, and has inspected its operations. ORS
will prepare testimony and exhibits for presentation to
the Commission to provide evidence in the record for
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the Commission to make a determination as to the
reasonablencss of the proposed rates

Letter from C. Lessie Hammonds to Charles L.A. Terreni, July 3, 2006 (emphasis added).

Furthermore, both CWS and ORS, in Paragraph 10 of the Settlement Agreement,

acknowledged by implication that the Commission is empowered to decide independently

whether the setilement was just and reasonable. The relevant paragraph states:

The Parties agree to advocate that the Commission accept
and approve this Settlement Agreement in its entirety as a
fair, reasonable and full resolution of the above captioned
proceeding and to take no action inconsistent with its
adoption by the Commission. The Parties further agree to
cooperate in good faith with one another in recommending
to the Commission that this Settlement Agreement be
accepted and approved by the Commission. The Parties
agree to use reasonable efforts to defend and support any
Commission order issued approving this Settlement
Agreement and the terms and conditions contained herein.

Settlement Agreement, p. 5, para. 10.

The parties further agreed in Paragraph 11 of the same document:

If the Commission should decline to approve the agreement
in its entirety, then any Party desiring to do so may
withdraw from the Settlement Agreement without penalty
or obligation.

Settlement Agreement, p. 5, para. 11.

The inclusion of these provisions in the parties’ Settlement Agreement is

inconsistent with the position the parties now argue to this Commission. If the parties did

not consider the Commission empowered to independently decide whether the settlement

was just and reasonable, the provisions of their Settlement Agreement requiring advocacy

on behalf of the Agreement as a “fair, reasonable and full resolution” of the case, and
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recognizing the Commission’s ability to “decline to approve the agreement”, would have
been unnecessary.
[V.  The authorily (o regulate public utilities in the public interest, delegated to the

Commission by the General Assembly, remains vested with the Commission after
the enactment of Act 175.

The Commission’s authority to consider the public interest in the course of a rate
case is derived from the state constitution. The South Carolina Constitution provides
that:
The General Assembly shall provide for appropriate
regulation of common carriers, publicly owned utilities,
and privately owned utilities serving the public as and to
the extent required by the public interest.

S.C. Const. Art. IX, §1.

Therefore, all regulation of public utilities must be conducted in a manner
consistent with the public interest. The state Supreme Court has recognized this provision

as the underlying basis of the Public Service Commission’s authority to regulate public

utilities. Duke Power Co. v. S.C. Public Service Comm’n, 284 S.C. 81, 88, 326 S.E.2d

395, 399 (1985). The Commission’s determination of whether a proposed rate increase is
just and reasonable is consistent with this mandate.

Both CWS and ORS now argue that the Commission is without authority to make
its own determination of the public interest. See CWS Petition, p. 3 (“CWS submits that
the Commission has no authority to act in the public interest in this matter...”); ORS
Petition, pp. 16-18 (ORS argues that “the Commission has no statutory authority to
ascertain, represent, or determine the public interest in water or wastewater rate

proceedings.. .. There is no statute which empowers the Commission to make a ‘separate
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and independent determination’ as to whether approval of the Settlement Agrecment
would serve or be consistent with the public interest.”). The parties argue that ORS 15
now “empowered to act as a regulator”8 and that Act 175 implicitly repealed the
Commission’s regulatory authority to determine whether the public interest would be
served by a settlement.’ Both CWS and ORS, without citing any support for their
position, state that the determination of whether the public interest would be served 1s
“exclusively” within the statutory authority of ORS." We disagree.

In this case, the parties have attempted to distinguish the Commission’s statutory
authorily to determine just and reasonable rates from the authority to authorize rates that
are consistent with the public interest. The distinction is illusory, because the
determinations as to whether rates arc just and reasonable and as to whether they are in
the public interest are inextricably related. Utility rates must be consistent with the public

interest to be deemed just and reasonable, and vice versa.

¥ See CWS Petition for Rehearing or Reconsideration, p. 40.

*1d.; ORS Petition for Reconsideration or Rehearing, p. 16. We note that South Carolina
law does not support repeal by implication except where conflicting statutes cannot be
reconciled or harmonized. Itis well established that:

The repeal of a statute by implication is not favored, and is
to be resorted to only in the event of an irreconcilable
conflict between the provisions of two statutes,” and “[i]f
the provisions of the two statutes can be construed so that
both can stand, this Court will so construe them.

Eagle Container Co., LLC v. County of Newberry 366 S.C. 611, 628, 622 S.E2d
733,741 - 742 (Ct.App. 2005) citing In the Interest of Shaw, 274 S.C. 534, 539, 265
Q.E.2d 522, 524 (1980) (citing City of Spartanburg, v. Blalock, 223 S.C. 252, 75 S.E.2d
361 (1953)).

“1d.



DOCKET NO. 2006-92-WS — ORDER NO. 2007-140 Exhibit D
NOVEMBER 19, 2007 Page 23 of 85
PAGE 23

In Citizens Action Coalition of Indiana, Inc. v. PSI Iinergy, Inc., 664 N E.2d 401

(Ind. App. 1996), the Indiana Court of Appeals heard arguments remarkably similar to
those presented by the parties in this case. There, the appellants sought reversal of the
Indiana Utility Regulatory Commission’s decision rejecting a proposed settlement which
had been agreed to by the partics to the case, including the Office of the Utility Consumer
Counselor (“OUCC?™), the state agency designated by statute as the representative of the
public interest. On appeal, the intervenor Citizens Action Coalition (“CAC”) argued that
“the commission exceeded its authority by rejecting a reasonable settlement agreement
and by entering an order that is contrary to law,” Citizens Action 664 N.E.2d at 404, and
that “the commission deserted its role as an impartial fact-finder and, while purporting to
protect the interests of the ratepayers, rejected an agreement which had been accepted by
the statutory representative of the rate paying public.” Citizens Action 664 N.E.2d at
405. The Court of Appeals summarized:

Essentially, CAC's position is that the commission acts

merely in a ministerial manner and must accord a

settlement reached by the CAC and the OUCC a strong

presumplion of approval Although we recognize the strong

public policy favoring settlement agreements, we reject the

notion that the commission must accept an agreement

endorsed by the OUCC without determining whether the
public interest will be served by the agreement.

In upholding the Indiana Commission’s rejection of the settlement, the Court of
Appeals distinguished the role of the commission from that of a civil trial court:

We note at the outset that “settlement” carries a different
connotation in administrative law and practice from the
meaning usually ascribed to settlement of civil actions in a
court. See Pennsylvania Gas & Water Co. v. Federal Power
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Com'n, 463 F.2d 1242, 1246 (D.C.Cir.1972). While trial
courts perform a more passive role and allow the litigants
to play out the contest, regulatory agencies are charged
with a duty to move on their own initiative where and when
they deem appropriate. Id Any agreement that must be
filed and approved by an agency loses its status as a strictly
private contract and takes on a public interest gloss. Cajun
Elec. Power Coop.. Inc. v. FER.C., 924 F.2d 1132, 1135
(D.C.Cir.1991). Indeed, an agency may not accept a
scttlement merely because the private parties are satisfied;
rather, an agency must consider whether the public interest
will be served by accepting the settlement. C. Koch,
Administrative Law and Practice § 5.81 (Supp.1995).

Citizens Action, 664 N.E.2d at 406.

The court was not persuaded that the settlement agreement was due any special
deference by virtue of the acquiescence of the Office of the Utility Consumer Counselor.
The Indiana Court of Appeals concluded, in relevant part, “[W]e reject the notion that an
agency is absolved from considering the public interest . . . when a statutory
representative is provided to represent the public interest. The commission still must
review the agreement under a reasonableness standard.” Id.

The rationale of Citizens Action applies here. Like the OUCC, the ORS is

charged by statute with the duty of representing the public interest in matters before the
state utility commission. Like the OUCC, the ORS agreed to a settlement that was later
rejected by its state’s utility regulatory commission. Just as the Indiana Court of Appeals
found that the Indiana Utility Regulatory Commission was not bound to accept a
settlement agreed to by the OUCC in spite of the OUCC’s statutory designation as
representative of the public interest, the South Carolina PSC is not bound to accept every

settlement agreed to by the ORS.
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The fact that ORS was designated by the General Assembly to represent the
statutorily-defined public interest in Commission proceedings does not preclude the
Commission exercising its own constitutional duty to consider the public interest in
making its decision. While ORS must represent the public interest as an advocate and
make recommendations to the Commission, it cannot unilaterally determine whether a
proposed rate increase is in the public interest and impose a settlement. We agree with the
rationale of the Indiana Commission and that state’s Court of Appeals, we affirm our
prior ruling and reject the parties’ arguments to the same effect in the case before us.

V. Neither the Commission’s rejection of the settlement agreement nor the form of
the Commission’s order violates the Administrative Procedures Act.

CWS asserts that the parties of record have an absolute right to dispose of the case
by seftlement pursuant to the Administrative Procedures Act (“APA”) and the
Commission regulations. See CWS Petition, pp. 10-11. The parties cite the APA in
support of their argument that the law empowers them to settle a rate case as a matter of
right. S.C. Code Ann. §1-23-320(f). However, while Section 1-23-320(f) recognizes the
right of the parties to reach a settlement, it also recognizes that settlements may not be
permilted under certain circumstances. Id. CWS cites to the Commission’s regulations
for the proposition that parties have an absolute right to settle a rate case, CWS Petition,

p. 1 1. but this argument is incorrect. While the Commission’s regulations acknowledge

! . . . .
" The Commission’s regulations state in pertinent part:

Final Disposition of Formal Proceedings. Formal
proceedings shall be concluded upon the issuance of an
order by the Commission or upon a scttlement or
agreement reached by all parties to the formal proceedings
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that partics may reach settlements, they do not foreclose the independent review of a
settlement by the Commission. In any case, these arguments are irreconcilable with the
parties” acknowledgment, contained in the plain language of the Settlement Agreement,
of the Commission’s ultimate authority to independently decide whether the settlement
would be approved and adopted. See, supra, at pp. 20-21.

CWS and ORS also complain that the Commission’s order denying approval of
the proposed setilement violates the APA’s requirement that the order must contain
specific findings of fact and conclusions of law. S.C. Code Ann. §1-23-350. To the
contrary, the Commission’s order violates neither the letter nor the spirit of Section 1-23-
350. The South Carolina Supreme Court has read the APA to require: “An administrative
body must make findings which are sufficiently detailed to enable this Court to determine
whether the findings are supported by the evidence and whether the law has been applied
properly to those findings. . .\Where material facts are in dispute, the administrative body

must make specific, express findings of fact." Porter v. Public Service Comm'n, 504

S.E.2d 320, 323, 332 SC 93, 98-99 (1998), citing, Hamm v. South Carolina Public

Service Comm’n, 309 S.C. 295, 422 SE.2d 118 (1992); Able Communications, Inc. v.

S.C. Public Service Comm’n, 290 S.C. 409, 351 S.E.2d 151 (1986). The section is

violated in those cases where “[iJt is impossible for an appellate court to review the order
for error, since the reasons underlying the decision are left to speculation.” Grant v.

Grant Textiles, 372 S.C. 196, 202-03, 641 S.E.2d 869, 872 (2007).

and formally acknowledged by the Commission by
issuance of an order.

26 S.C. Code Ann. Regs. 103-817(D). (At the time the Commission heard this case, the
same language was found in 26 S.C. Code Ann. Regs. 103-821.)
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In this case, the Commission made clear that its basis for denying approval of the
proposed settlement was the parties’ failure, or refusal, to provide the information
requested, which the Commission deemed necessary Lo its efforts to determine the
justness and reasonableness of the proposed settlement. The reasons underlying the
decision by the Commission are not “left to speculation,” as would be proscribed by the
APA. All of the facts material to the Commission’s decision are included within Order
No. 2006-543.
In addition to the APA, Title 58 of the Code also requires that the Commission
make detailed findings of fact. S.C. Code Ann. §58-5-240 requires the Commission to
make findings based upon the record; it provides:
The commission's determination of a fair rate of return
must be documented fully in its findings of fact and based
exclusively on reliable, probative, and substantial evidence
on the whole record. The commission shall specily an
allowable operating margin in all water and wastewater
orders.

S.C. Code Ann. §58-5-240(H).

However, CWS argues that §58-5-240(H) does not apply in the context of a
settlement agreement involving all parties of record, because “there would be no appeal.”
CWS Petition, p. 17. Implicit in this argument is CWS’s theory that the Commission has
no choice but to approve a settlement agreement. We reject this argument. The law does
not exempt the Commission from fulfilling its duty when presented with a settlement.
Evidence must be presented to support the conclusions of the Commission. Lacking a

record, the Commission cannot approve a rate increase, even if the parties propose it ina

settlement.
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Therefore, while CWS complains that the Commission’s order lacked specific
findings, it also argues that S.C. Code §58-5-240(H) is irrelevant to an order
acknowledging a settlement. See CWS Petition, p. 38; ORS Petition, p. 17. The parties
cannot have it both ways, on the one hand claiming that they should not be required to
create a complete record in support of a settlement because settlements cannot be
appealed, while on the other hand arguing that the Commission has not given sufficient

reasons for denying approval of the settlement.

VI. The Commission’s decision to reject the settlement was consistent with the
practices embodied in the Commission’s Settlement Policy and its regulatory
authority.

In an effort to give guidance to the parties it rcgulates and to inform the public,
the Commission issued a written summary of its settlement policies and procedures. To
help ensure that the written policy was effective and consistent with applicable law and
regulations, the Commission published its proposed policy on March 21, 2006, and
invited comments and suggestions f{rom all regulated utilities and interested parties. On
June 13, 2006, after giving notice to all regulated entities and interested parties and
reviewing comments from the regulatory community, the Commission issued its
“Settlement Policies and Procedures”.'” The Settlement Policies and Procedures
refer to the Commission’s “statutory duty of ensuring that cases brought before it are
resolved in a manner consistent with the public interest,” and makes clear that proposed

seltlements will be evaluated by the Commission on the basis of whether they are “just,

fair and reasonable, in the public interest, or otherwise in accordance with law or

" Attached as Exhibit A and posted on the Commission’s website at
http. /iwww.psc.sc.gov/laws/settlement/PSC%20Settlement%620Policies%20revised?206.13.2000.

pdf.
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regulatory policy.” Settlement Policies and Procedures, p. 1, Pt. 1V. The Settlement
Policies and Procedures also specifically provide that when a settlement is proposed, “the
Commission may accept the settlement, reject the settlement, or require the further
development of an appropriate record in support of a proposed settlement.” 1d.
Following the issuance of the initial statement of the Commission’s Settlement
Policies and Procedures and request for comments on March 21, 2006, ORS responded
with a letter supporting the Commission’s efforts, stating, in part:
The Office of Regulatory Staff (“ORS™) has reviewed the
proposal and believes these procedures to be fair,
reasonable and provide helpful guidance to the parties.
ORS appreciates the Commission’s thoroughness, insight,
and attention to this matter, and we support the adoption of
these policies.

Letter from C. Dukes Scott to Charles L.A. Terreni, April 3, 2006.

Only onc other entity, South Carolina Electric & Gas Company, offered
comments on the matter. CWS offered no comments, either after the Commission’s
initial issuance of the policy, or after the publication of the revised policy on June 13,
2006. Neither CWS nor ORS has ever, prior to filing their motions for reconsideration,
contended that the Commission’s Settlement Policies and Procedures were in any way
unlawful or improper. To the contrary, CWS and ORS filed the Explanatory Brief and
Joint Motion for Settlement Hearing and Adoption of Settlement Agreement pursuant to
the June 13, 2006 revised Settlement Policies and Procedures. Explanatory Brief, p. 1.

CWS now argues that the Commission cannot follow the Scttiement Policies and

Procedures because they were not promulgated as regulations. The Commission has

never asserted that the document itself constitutes a regulation, nor does the Commission
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believe that it is necessary for it to promulgate a regulation for this purpose. Instead, the
document is a statement of the policy employed by the Commission and is intended to
provide guidance on how the Commission will evaluate settlements. We believe this
Commission has the authority to establish general procedures for the consideration of
settlements without promulgating a regulation.

VII.  The Commission did not violate either the Code of Judicial Conduct, the South

Carolina Constitution, the S.C. Code of Laws, or the South Carolina Rules of
Evidence by requesting information from the parties.

As previously discussed, CWS and the ORS contend that Act 175 divested the
Commission of the authority to request further information from the Company once a
settlement is presented. They base these arguments upon its view that these mquiries
violated Canon 3 of the Code of Judicial Conduct, S.C. Code Ann. §58-3-60(D), S.C.
Code Ann. §58-3-190, and Rule 614(b) of the South Carolina Rules of Evidence. CWS
cites the same provisions arguing that the Commission erred in allowing a public witness,
Don Long, to testify at the final hearing in the case. CWS Petition, pp. 6-7"°. Each
argument is addressed below.

A. Canon 3 of the Code of Judicial Conduct does not prohibit the
Commission from requesting information from the parties in a rate case.

CWS and the ORS argue that the Commission violated Canon 3 by “seeking
evidence outside the record” and conducting an “impermissible independent
investigation.” CWS Petition, p. 8; ORS Petition, p. 4. The Code of Judicial Conduct

states in applicable part:

5 The same arguments were made by CWS when it moved for reconsideration of the
Commission’s request for information of July 25, 2006 (Order 2006-407) and werc
rejected by the Commission in Order No. 2006-458.



DOCKET NO. 2006-92-WS — ORDER NO. 2007-140
NOVEMBER 19, 2007

PAGE 31

Exhibit D
Page 31 of 85

A judge shall accord to every person who has a legal
interest in a proceeding, or that person's lawyer, the right to
be heard according to law. A judge shall not initiate,
permit, or consider ex parte communications, or consider
other communications made to the judge outside the
presence of the parties concerning a pending or
impending proceeding ...

CJC, Rule 501, SCACR, Canon 3B(7) (emphasis added).

The parties have relied in their petitions on the following single sentence in the

Commentary to Canon 3, taken out of the context provided by plain language of the

Canon itself and the remainder of the Commentary, to support the assertion that the

Commission is prohibited from asking for additional information not presented by the

parties on their own initiative:

A judge must not independently investigate facts in a case
and must consider only the evidence presented.

CJC, Rule 501, SCACR, Commentary to Canon 3.

However, the parties ignore the context provided by the rest of the applicable

Commentary, which makes it clear that the prohibitions of Canon3B(7) are directed at ex

parte communications, not the on the record public inquiries made of the Commission in

this case:

The proscription against communications concerning a
proceeding includes communications from lawyers, law
teachers, and other persons who are not participants in
the proceeding, except to the limited extent permitted.

To the extent reasonably possible, all parties or their
lawyers shall be included in communications with a
judge.

Whenever presence of a party or notice to a party is
required by Section 3B(7), it is the party's lawyer, or il the
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party is unrepresented the party, who is to be present or to
whom notice is to be given.

An appropriate and often desirable procedure for a court to
obtain the advice of a disinterested expert on legal issues is
to invite the expert to file a brief amicus curiae.

Certain ex parte communication is approved by Section
3B(7) to facilitate scheduling and other administrative
purposes and to accommodate emergencies. In general,
however, a judge must discourage ex parte communication
and allow it only if all the criteria stated in Section 3B(7)
are clearly met. A judge must disclose to all parties all ex
parte communications described in Sections 3B(7)(a) and
3B(7)(b) regarding a proceeding pending or impending
before the judge.

Examples when an ex parte communication may be
expressly authorized by law include the issuance of a
temporary restraining order under certain limited
circumstances [Rule 65(b), SCRCP], the issuance of a writ
of supersedeas under exigent circumstances [Rule
225(d)(6), SCACR], the determination of fees and expenses
for indigent capital defendants [S.C. Code Ann. § 16-3-26
(Supp. 1995)], the issuance of temporary orders related to
child custody and support where conditions warrant [S.C.
Code Ann. § 20-7-880 (1985)], and the issuance of a
seizure order regarding delinquent insurers [S.C. Code
Ann. §38-27-220 (Supp. 1995)].

A judge must not independently investigate facts in a
casc and must consider only the evidence presented.

A judge may request a party to submit proposed findings of
fact and conclusions of law, so long as the other parties
are apprised of the request and are given an opportunity
to respond to the proposed findings and conclusions.

A judge must make reasonable efforts, including the
provision of appropriate supervision, to ensure that Section
3B(7) is not violated through law clerks or other personnel
on the judge's staff.

If communication between the trial judge and the appellate
court with respect to a proceeding is permitted, a copy of
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any written communication or the substance of any oral
communication should be provided to all parties.

CJC, Rule 501, SCACR, Commentary to Canon 3(b)(7) (emphasis added).

The plain language of Canon 3B(7) and its Commentary prohibits a judge from ex
parte consultations with non-participants to a proceeding. It does not prohibit the
Commission from making an on-the-record inquiry of the parties in this case. Canon 3
and the applicable Commentary are clear that the prohibition against a judge
independently investigating the facts in a case is a prohibition against ex parte
communications. The Commission did not conduct any ex parte investigation in this
case. It did not independently investigate facts on its own. In making its requests for
information, the Commission gave the parties the opportunity to present evidence
pertaining to issues which the Commission believed needed to be addressed more fully
and afforded CWS the latitude to address the Commission’s concerns the way it saw fit.

B. The cases cited by CWS do not support its argument that the Commission
conducted an improper investigation.

CWS cites to five out-of-state cases in support of its argument that the
Commission sought to conduct an improper independent investigation in violation of the
Code of Judicial Conduct. CWS Petition, p. 8. Each of these cases is distinguishable from
the facts at hand, and none of them support the premise that the Commission has violated
its ethical duties. The cases are more fully discussed below.

In State v. Dorsey, the Supreme Court of Minnesota, in a 4-3 decision, overturned
a criminal conviction because of a trial judge’s independent ex parte investigation of the
facts. The trial judge had directed her law clerk to check court records to independently

verify the testimony of a key defense witness in a criminal bench trial. The law clerk’s
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research, which was only disclosed to the parties after the fact, revealed that the witness

had testified inaccurately. State v. Dorsey, 701 N.W.2d 238, 245 (Minn. 2005).

The case of Horton v. Ferrell involved a special master appointed to make
findings regarding dissolution of a partnership. The special master “submitted to each
side a list of questions to be answered, and used ... unsworn answers in the preparation of
his report.” 335 Ark. 366, 368-69, 981 S.W.2d 88 (1988). The master also “consulted a
number of third parties and other sources to obtain much of the information utilized in his
findings.” Id. The Supreme Court found “Here the master conducted an independent
investigation, and obtained evidence in an ex parfe communication manner clearly in

violation of Canon 3(B)(7).” Horton v. Ferrell, 335 Ark. at 371, 981 S.W.2d at 90.

CWS cites to State v. Vanmanivong as “holding it is error for a judge to

independently gather evidence in a pending case.” CWS Petition, p. 8, n. 6, citing, 261
Wis.2d 202, 661 N.W.2d 76 (2003). The case involved a judge who failed to follow the
required statutory procedures when he held an in camera hearing regarding a confidential
informant. The judge committed error because he solicited, and relied on, unsigned ex

parte statements from a detective in conducting his review. State v. Vanmanivong, 261

Wis.2d at 228-229, 661 N.W.2d at 89.

CWS also cites the unpublished opinion of the Tennessee Court of Criminal
Appeals, Minor v, State, in which the petitioner alleged that the trial judge had violated
the Code of Judicial Conduct in the course of handling a competency hearing and sought
recusal. 2001 W.L. 1545498 (Tenn. Ct. Crim. App. Dec. 5, 2001). However, on appeal,
the trial judge was found to have engaged in no such misconduct, and no ground for

recusal was found. While acknowledging that “the court must generally restrain itself to
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consideration of those facts that are before it and may not conduct an independent
investigation,” the appellate court held that the judge was entitled to independently
review and take judicial notice of the appellant’s civil case files because he put the
information on the record and gave the parties an opportunity to object. The court held,
“Because the court properly exercised its powers of judicial notice, the references to the
civil file did not constitute an improper, ex parte investigation, and provide no basis for
recusal.” Id. at ¥12 (Tenn. Crim. App. 2001). The Minor case therefore lends no support
“to CWS’s argument.

The four cases discussed above all involved allegations of impermissible, ex parie

communications in the course of a case. No such ex parte communications took place

here. The disputed inquiries took place on the record and were directed at the parties.

Finally, in the case of Jn re Richardson, cited by CWS as “holding that judges are
not investigation instrumentalities of other agencies of the government,” the Court of
Appeal of New York held that a state law allowing the Governor to appoint a sitting
judge to act as a special prosecutor in a public corruption case violated that state’s

constitutional prohibition against judges holding other public offices. In re Richardson,

247 N.Y. 401, 414, 160 N.E. 655, 659 (1955). The facts of In re Richardson are not

comparable to the Commission’s deliberations in the case at hand, and the case does not
warrant reconsideration of the Commission’s decision.

C. The Commission provided the parties a fair hearing and did not exhibit
bias in its conduct of the proceedings.

The ORS argues for the first time on reconsideration: the Commission failed to

afford the partics a fair and impartial hearing because members of the audience were
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permitted to laugh and applaud during the hearings conducted in the case; and because
the Commission did not take enough time to deliberate before issuing its directive.'
ORS did not raise any objections during the proceedings. Instead, it raises them for the
first time on reconsideration. The Commission believes that it afforded the parties a fair

hearing in conformity with S.C. Code Ann. §58-3-225. If the ORS thought otherwise, it

was incumbent upon it to object. Lipscomb v. Poole, 247 S.C. 425, 435, 147 S.E.2d 692,
697 (1966) (“If the appellant considered the remarks and conduct of the trial judge
prejudicial, then he should have made timely objection in order to preserve the right of
review, and the failure to do so amounts to a waiver of the alleged error”). In any event,
the Commission is confident that it conducted fair and orderly hearings in this case.

VIII. The Commission’s request did not violate the state constitution because the
Commission did not act as both prosecutor and adjudicator of this case.

CWS asserts that the Commission’s requests for information violated Article I,
Section 22 of the South Carolina Constitution, which states:

No person shall be finally bound by a judicial or quasi-
judicial decision of an administrative agency affecting
private rights except on due notice and an opportunity to be
heard; nor shall he be subject to the same person for both
prosecution and adjudication; nor shall he be deprived of
liberty or property unless by a mode of procedure
prescribed by the General Assembly, and he shall have in
all such instances the right to judicial review.

S.C. Const. Art. [, §22.
CWS argues that by requesting information of the Company, the Commission

acted as both a prosecutor and adjudicator in violation of Art I, Sec. 22, and cites to Ross

1 The ORS also argues for the first time on reconsideration that the Commission erred by
allowing Don Long to testify twice. This objection also made by CWS is addressed.
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v. Medical Univ., 328 S.C. 51, 492 S.E.2d 62 (1997). The Ross case involved a

university vice-president’s participation in the termination proceedings of an adjunct
professor. In that case, the vice-president independently investigated allegations of
misconduct, testified as a witness before the university’s grievance board, and thereafter
reviewed and concurred in the grievance’s committee’s findings as part of the
university’s disciplinary procedure. Ross, 328 S.C. at 70, 492 SE2d at 72. The
Commission’s on-the-record request for information from the partieé is not remotely
comparable to the dual roles played by the university official in Ross.

IX. The Commission did not “improperly penalize” CWS for failing to create
documents responsive to the Commission’s requests for information.

CWS alleges that it was improperly penalized by the Commission because it did
not create a document to respond to the Commission’s September 6, 2006 directive
requesting financial information about its subsystems. The Company argues that the
Rules of Civil Procedure do not require a party in a case “to create documentation in
order to respond to discovery requests.” CWS Petition, p. 9. The Commission’s request
for supplementation of the Company’s application was not a discovery request, but was
simply an attempt to have the Company furnish further information on an issue which
concerned the Commission. The Commission merely chose to inform the parties of
certain issues which had been raised by customers and to request that the parties address
those concerns. Unfortunately, the Commission’s attempt to advise the parties of its
concerns and to elicit additional information was unsuccessful, and the settlement was
rejected. The Commission requested the information in order to fulfill its duty to ensure

that the proposed rate increase was “just and reasonable.” S.C. Code Ann. 58-2-210
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(Supp. 2006). CWS was only “penalized” in the sensc that it failed to persuade the
Commission to approve the scttlement.

In denying reconsideration of its request for supplemental information regarding
CWS’s subsystem, the Commission explained “the Commission did not order CWS to
compile any information. CWS is free to respond to the Commission as it sees fit.”
Order No. 2006-458 (August 4, 2006). In his Rebuttal Testimony, Steven Lubertozzi
stated that the Company did not maintain documents which would be responsive to the
Commission’s request and that the data would be difficult and burdensome to compile.
Settlement Agreement Exhibit D (rebuttal testimony of Steven M. Lubertozzi), pp. 8-11.
As discussed above, in spite of his claims that the Company did not keep records which
could allow the Commission to determine whether the customers of the River Hills
community were subsidizing CWS’s other systems across the state, and that the data
could not be easily compiled, Lubertozzi testified that the revenue generated from the
River Hills customers did not subsidize service to other customers elsewhere in the state.
Settlement Agreement Exhibit D (rebuttal testimony of Steven M. Lubertozzi), p. 8.
Because of this obvious inconsistency in Lubertozzi’s testimony, the Commission
inquired further on September 6, 2006. CWS refused to provide any responsive
information to the Commission’s query. As a result, the Commission ultimately denied
the requested rate increase based, in part, on the absence of information concerning the
cross-subsidization issue in the entire record.

Utilities seeking rate increases before the Commission must bear the burden of

proving their entitlement to relief:
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In administrative proceedings, the general rule is that an
applicant for relief, benefits, or a privilege has the burden
of proof, and the burden of proof rests upon one who files a
claim with an administrative agency to establish that
required conditions of eligibility have been met. It is also a
fundamental principle of administrative proceedings that
the burden of proof is on the proponent of a rule or order,
or on the parly asserting the affirmative of an issue.

Leventis v. South Carolina Dept. of Health and Environmental Control, 340 S.C. 118,

133,530 S.E.2d 643, 651 (2000).

CWS’s effort to recast the Commission’s ruling as a sanction for its refusal to
respond to the Commission’s first request for financial information misrepresents the
Commission’s ruling. The Commission did not rule against CWS for failing to respond to
its request for financial information in Order 2006-407. It ruled against CWS because it
did not meet its burden of proof.

X. CWS failed to maintain its accounting records in accordance with applicable
South Carolina law and regulations.

South Carolina regulations governing water and sewer service providers require
compliance with the NARUC Uniform System of Accounts. 26 S.C. Code Ann. Regs.
103-517 and 103-719. CWS argues that the NARUC Uniform System of Accounts does
not require CWS to compile or maintain financial information on a system or subdivision
basis, and that the Commission’s denial of rate relief therefore unfairly penalizes the
Company for keeping its records in a manner consistent with applicable regulations. This
argument is simply incorrect. The NARUC System of Accounts for water and
wastewater utilities does require that a utility maintain financial information below the
system-wide level. With respect to water utilities, the NARUC system of accounts

states:
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Each utility shall keep its books of accounts, and all other
books, records, and memoranda which support the entries
in such books of accounts so as to be able to furnish readily
full information as to any item included in any account.
Each entry shall be supported by such detailed information
as will permit a ready identification, analysis, and
verification of all facts thereto.
Uniform System of Accounts for Class A Water Utilities (NARUC 1996) at 14.

The NARUC system of accounts also provides:

Separate records shall be maintained by utility plant
accounts of the book cost of each plant owned including
additions by the utility to plant leased from others and of
the cost of operating and maintaining each plant owned or
operated.

Uniform System of Accounts for Class A Water Utilities (NARUC 1996) at 18."

Substantially the same information is required of wastewater utilities. See
Uniform System of Accounts for Class A Wastewater Utilities (NARUC 1996), pp. 15,
19, While the NARUC chart of accounts requires this information to be maintained on a
“plant” basis, it should be relatively simple to assemble this information according to
subsystem. Therefore, the Commission requested data which CWS should have
maintained.

On May 8, 2006, the Office of Regulatory Staff submitted a petition to the
Commission signed by the members of the York County legislative delegation. Letter of
C. Lessie Hammonds, dated May 8, 2006 (with enclosed petition).  The petition
requested that “The Office of Regulatory Staff...advise the Public Service Commission

that Carolina Water Service failed to provide the following information despite repeated

requests, including Detailed and Analytical Financial Statements, Assets and Liability

15 attached as Exhibit B.
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Statement for each individual system and current Profit and Loss Statements.” The
petition also requested that the Commission deny any rate increase until such information
was received. No objection was raised by CWS at the time, nor did it raise this ground
when it sought reconsideration of the Commission’s request for information issued on
June 27, 2006. In any case, the Commission decided to request information about CWS’s
subsystems of its own volition after hearing the sworn testimony of CWS customers in
public hearings. CWS complains that the Commission’s requests for additional financial
information broken down by subsystem were substantially similar to one made by the
York County legislative delegation. The fact that legislators raised similar questions does
not invalidate the Commissioners’ own interest in this information.

XI. The Supreme Court’s August Kohn decision does not authorize water companies
to only maintain their accounting records on a statewide basis.

In its Order of October 2, 2006, the Commission stated: “The Commission alerted
the Parties to unanswered questions in the record regarding: 1) the fairness of the
proposed uniform rate structure...” Order, p. 4. In its Petition, CWS argues that “There
is no evidence in the record of ’special facts and circumstances’ which would warrant a
departure from the Company’s previously authorized uniform rate structure as is required
under August Kohn ...”. Petition, p. 6. CWS is incorrect for several reasons.

CWS argues that it maintains its accounting records for ratemaking purposes on a
statewide, and not on a subdivision basis, in accordance with the Suprecme Court’s

opinion in August Kohn and Co., Inc. v. Public Service Commission and Carolina Water

Service, 281 S.C. 28, 313 S.E.2d 630 (1984). It cites the August Kohn decision for the

proposition that the burden of proof is on the party challenging a uniform rate structure,
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and agrees the Commission shifted the burden of proof by asking for information about
its individual subsystems. CWS Petition, p. 6. The Commission rejects this argument for
several reasons.

As we stated in Order No. 2006-543, August Kohn does not stand for the
proposition that a uniform rate structure is the only appropriate rate structure for CWS.

See Order No. 2006-543, pp. 21-22. Moreover, the basic premise of the August Kohn

decision was that a uniform rate structure is generally favored for an “interconnected”

water system.16

The Court explained:

In the law of utilities regulation, particularly in the context
of water service, the rule appears to be as follows:
Normally, the unit for rate-making purposes would be the
entire interconnected operating property used and
useful for the convenience of the public in the territory
served, without regard to particular groups of consumers of
local subdivisions; but conditions may be such as to require
or permit the fixing of a smaller unit. 94 C.J.S. Waters
Section 293, p. 182; also Section 297. Exceptions to the
above rule are not frequent and are generally the product of
special facts and circumstances.

313 S.E.2d at 631, 281 S.C. at 30. (emphasis added).
CWS argues that there is no evidence in the record that its system is not interconnected.

CWS Petition, p. 28. In fact, CWS operates water and/or sewer systems in several far-

16 CWS claims that it does not operate “subsystems.” Yet, it is undisputed that the
company operates a number of systems around the state which were acquired at various
times in several separate transactions, which are physically separated, not interconnected,
and serve distinct geographic areas. Regardless of the semantic distinction CWS is
attempting to make, the clear meaning of the Commission’s request was to ask CWS to
give certain information broken down by location, but CWS refused to provide the
requested data.
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flung locations around the state,'” and the Company’s subsystems are clearly not
interconnected; therefore, it was appropriate for the Commission to seek information
from the Company on a subsystem rather than a statewide basis.

Notwithstanding CWS’s claim that it does not keep records separated by
subsystem and its implication that it would be difficult or impossible to separate the data
by subsystem, the Company has historically treated the residents of various
neighborhoods differently from those in the rest of its subsystems around the state. For
example, CWS’s own witness, Steven Lubertozzi, testified in some detail about the
contentious history of the Company’s dealings with the residents of the River Hills
subdivision in York County and the various concessions CWS has made them as a result
of numerous complaints. Settlement Agreement Exhibit D (rebuttal testimony of Steven
M. Lubertozzi), pp. 2-5.

Lubertozzi testified that in 1992, CWS entered into a bulk water and sewer
service agreement with York County which resulted in different service rates for the
CWS customers in the area due to the interconnection of that subdivision’s system with
the York County system, and that subsequently, in 1997, the Commission ordered a
10,500-gallon cap on sewer charges for residential customers in River Hills. 1d. at 4.
Lubertozzi testified that in 1999, to settle then-pending appeals of the Commission’s
orders imposing the sewer rate cap, CWS waived plant impact and connection fees for
River Hills customers who agreed to install irrigation meters. Id. Lubertozzi testified
that the net result for customers who availed themselves of the opportunity to install the

new meters was dramatically reduced sewer bills. Id. at 5. The inescapable conclusion

" As noted above, the Company operates systems in nine counties.
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drawn from Lubertozzi’s own testimony is that CWS can, and indeed has, been able to
separate customers by locality for purposes of setling rates and charges. CWS’s
argument that it would be unduly expensive or otherwise impracticable to base its sewer
charges upon anything other than its current system of uniform rates is not supported by
the testimony of Lubertozzi about CWS’s history of dealings with the residents of River
Hills subdivision.

The Commission’s past orders show that individual subdivisions within CWS’s
service territory have been broken out and assigned different rates and charges from other
subdivisions included in the same rate proceeding throughout CWS’s history of doing

business in South Carolina. See, e.g., In re Carolina Water Service, Docket No. 93-738-

WS, Order No. 94-484 (1994) (withdrawing River Hills Subdivision from consideration

in rate case); In re Carolina Water Service, Docket No. 91-641-WS, Order No. 93-402

(1993)(excluding expenses attributable to Oakatee and Black Horse Run Subdivisions
and setting different rates for Glen Village, Oak Grove, Heatherwood, Idlewood, and

Calvin Acres Subdivisions); In re Carolina Water Service, Docket No. 89-610-WS, Order

No. 90-694 (1990)(excluding revenues attributable to Hollywood Hills, Green Springs,

Hillcrest, Wrenwood, and Sharpe’s Road Subdivisions); In re Carolina Water Service,

Docket No. 85-169-WS, Order No. 85-969 (1985)(rejecting certain requested rate and fee
increases for residents of Hollywood Hills, Meadowlake Hills, Lands End, Black Horse
Run, and Glenn Village Subdivisions based upon customer testimony concerning poor
water quality, problems with sewer service, and inadequate response (0 complaints, but

approving requested increases in other subdivisions). The Company’s rate history does
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not support its contention that its South Carolina operations comprise a unitary system
which cannot be separated by subdivision or subsystem.

As discussed above, the August Kohn opinion is premised on the appropriateness
of a uniform rate structure for an “interconnected system.” 281 S.C. at 30, 313 S.E.2d at
631. As the Commission and the parties know, CWS’s system is not interconnected.
Therefore, if the Commission were to decide that a departure from a uniform rate
structure was warranted, there would be no need for it to find “special facts and
circumstances” to justify its decision. Furthermore, even if a finding of special facts and
circumstances warranting a departure from the uniform rate structure were required of the
Commission, that information might have been present in the information about
individual subsystems that CWS refused to provide. Without such information, or any
explanation of why it could not be compiled, the Commission rightly concluded “that i
has not received enough information to meaningfully evaluate the uniform rate structure
proposed by the parties.” Order, p. 21.

The Commission did not shift the burden of proof in this case. As explained
above, CWS is not entitled to any presumption that the uniform rate structure is
appropriate for its non-interconnected system. The Commission requested information
which would allow it to consider the issue, and the applicant chose not to respond. The
applicant bears the burden of proof of showing that its proposed rates are just and
reasonable. Unable to evaluate this issue due to a lack of information, the Commission
denied the requested rate increase because in this and in other issues the applicant failed

to show that its requested rates were just and reasonable.
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X, CWS’s uniform rate structure is not entitled to a presumption of justness and
reasonableness.

CWS also cites Hamm v. South Carolina Public Service Comm’n, 315 S.C. 119,

432 S.E.2d 454 (1993), as authority for the proposition that the justness and
reasonableness of its previously approved uniform rate structure must be presumed. In
that case, the South Carolina Supreme Court actually reversed the portion of a
Commission decision approving the application of Carolina Water Service for imposition
of an environmental impact surcharge. The Court found that the surcharge was not
supported by the evidence and therefore the Commission’s order contained no
justification for the amount approved.

CWS relies on Hamm to argue that a utility rate, once found just and reasonable
by the Commission, is presumed valid and should remain unchanged,‘8 Actually, in
Hamm, the Commission found that the Consumer Advocate had not submitted sufficient
evidence to challenge the validity of the previously approved plant impact fees and,
absent a challenge supported by the evidence, the plant impact fees were “presumptively
correct.” Hamm, 432 315 S.C. 124-125 S.E.2d at 457-458. This holding does not mean
that the Commission may not inquire on its own initiative into the appropriateness of a
utility’s rate structure, nor does the holding mean that a utility may thwart inquiring into
its rates by refusing to provide information and then benefit from its refusal by relying on
Hamm for the proposition that its rates are not subject to challenge. In any case, Hamm
involved a challenge to a fee that had been previously approved. In this case, the

Commission denied new rates; it did not alter CWS’s previously approved rates.

' See CWS Petition, p. 32.
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In the present case, public witnesses testified that they were displeased with
CWS’s quality of service and believed CWS’s flat-rate billing to be unfair. The
Commission deemed the concerns of the public witnesses to be important and requested
evidence relating to the concerns they had raised. CWS and ORS, however, declined to
provide the requested information, and the Commission was left with little choice but to
reject the Settlement Agreement between them because they failed to prove their case.

XI1I. The Commission did not improperly depart from precedent when it inquired
whether the uniform rate structure remained just and reasonable.

CWS argues that the Commission arbitrarily departed from precedents established
in the Commission’s prior orders that specifically “concluded not only that a uniform rate
structure for CWS was desirable and appropriate, but that the lack of a uniform rate
structure resulted in the Company’s York County customers being subsidized by CWS’s
other customers.” CWS Petition, p. 5.

Relying on 330 Concord Street Neighborhood Ass’n v. Campsen, 309 S.C. 514,

424 S.E. 2d 538 (Ct. App. 1992), CWS argues that the Comnission would arbitrarily
depart from its prior decisions if it were to revisit CWS’s uniform rate structure. CWS
Petition, p. 5. CWS argues that once the Commission has approved a uniform rate
structure, it cannot revisit the issue unless specifically asked to do so by the company.

However, the Court of Appeals’ opinion in 330 Concord Street does not prevent the

Commission from ever reconsidering the appropriateness of CWS’s uniform rate
structure; the case only prevents an arbitrary departure from prior decisions. Such a rule
would prevent the Commission from ever departing from regulatory approaches taken in

previous cases unless asked to do so by a regulated utility. In addition, CWS’s position is
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inconsistent with Hamm v. S.C. Public Service Commission, 309 S.C. 282, 289, 422

S.E.2d 110, 114 (1992), which precludes the Commission from reliance upon its past
practices as a sole basis for Commission action.

XIV. The Commission’s rejection of the settlement was not arbitrary and capricious,
and was based on the record of this case.

CWS also cites the Commission’s decision in In re Application of Tega Cay

Water Service, Inc., Docket No. 2006-97-WS, Order No. 2006-582 (2006), as evidence

that the Commission’s action in this case was arbitrary and capricious. In that case, Tega
Cay Water Service, Inc. (“TCWS”) also refused to present the Commission with
requested evidence, but a proposed settlement of that case was nevertheless approved. A
review of this Commission’s rationale for accepting the settlement in the Tega Cay case
demonstrates that the Commission did not exercise its decision-making authority in an
arbitrary manner. Contrary to the situation in the present case, in Tega Cay, the
Commission found that its particular concerns could be adequately addressed outside the
rate case docket. Order No. 2006-582, p. 11. The fact that this case and Tega Cay were
decided under somewhat similar circumstances but yielded different results does not
demonstrate arbitrariness or capriciousness. An administrative decision is arbitrary if it is
without rational basis, is based alone on one’s will and not upon any course of reasoning
and exercise of judgment, is made at pleasure, without adequate determining principles,

or is governed by no fixed rules or standards. Converse Power Corp. v. South Carolina

Department of Health and Environmental Control, 350 S.C. 39, 564 S.E.2d 341, (Ct.App.

2002), quoting Deese v. State Bd. of Dentistry, 286 S.C. 182, 184-85, 332 S.E.2d 539,

541 (Ct.App. 1985).



Exhibit D

DOCKET NO. 2006-92-WS — ORDER NO. 2007-140 Page 49 of 85

NOVEMBER 19, 2007
PAGE 49

There are significant distinctions between this case and Tega Cay. First, although
there was evidence of water loss in Tega Cay, an ORS witness testified that the water
losses presented only a potential indirect effect on customers’ bills. Accordingly, we held
that this issue may be dealt with administratively and should not prevent the Commission
from approving the Settlement Agreement. See Order No. 2006-582, pp. 10-11. Second,
although there were some customer complaints, the Commission was convinced that
these could also be addressed administratively through such means as reports and
inspections pursuant to S.C. Code Ann. Sections 58-3-190 and 58-3-200 (Supp. 2006).
Id., p. 11. Third, fewer overall complaints existed with TCWS than with CWS, and the
terms of the proposed settlement were more favorable to all who would be impacted by a
rate increase. The Commission’s decisions in the Tega Cay rate case and the present case
are each based on the particular facts before it.

XV. The Commission’s requests for information were reasonable and appropriate.

A. The Commission’s request for information on the frequency of sewer
backups and the Company’s response to these incidents was appropriate.

During the public hearings, the Commission heard testimony relating to sewer
backups. To meet its statutory duties, the Commission requested information relating to
sewer problems in its directive of September 6, 2006. CWS argues that the Commission
erred in considering its failure to provide requested information regarding sewer backups
as a basis for denying rate relief. CWS also complains that Order No. 2006-543 does
not cite any customer testimony regarding the number, location or cause of sewer

backups, and other details. CWS Petition, p. 31. CWS apparently takes the position that
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customer complaints of sewer problems cannot prompt Commission inquiries unless the
complaints include very specific details. We reject this argument.

After hearing public testimony complaining of sewer backups and the Company’s
response to these problems, the Commission asked the Company how many complaints
of sewer backups were received within the test year and how these were resolved. Tr. 79
(Vol. 2) (Testimony of Ronald Wanless); Tr. 82 (Vol. 2) (Testimony of Joan O’Brien). If
the Commission were not permitted to follow up on issues raised in public testimony in
this manner, public testimony would be rendered largely worthless. We find no error in
these inquiries.

The Commission also posed questions regarding the efforts by CWS to prevent
sewer backups, what measures the Company employed to prevent sewer problems, and
how they compare to industry standards. These questions were proper whether in
response to comments from the public or not. Sewer backups are a common concern of
utility customers and, therefore, a legitimate source of inquiry in these proceedings. If
CWS does not have a high incidence of backups or of problems responding to them, as it
implies in its petition, this could be a factor that would actually support its request for
higher rates. These questions are a legitimate line of inquiry, given the Commission’s

charge to consider the quality of a company’s service when considering an increase to its

rates and charges. See, Patton v. Public Service Comm’n, 280 S.C. 288, 312 SE 2d 257
(1984).

CWS alleges that Order No. 2006-543 ignores the stipulated testimony offered in
the Settlement Agreement with respect to the adequacy of CWS’s service, including the

report of ORS with respect to customer complaints. CWS Petition, p. 31. However, the
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stipulated testimony failed to provide any of the requested information about sewer
backups. This example, along with the others already mentioned, illustrates why the
Commission denied CWS’s rate increase for the Company’s failure to prove its case.

B. The Commission appropriately considered the fairness of CWS’s flat fee
tariff for sewerage service.

On September 6, 2006, the Commission requested that the parties explain why the
Commission should find that their proposed flat rate sewerage billing scheme was just
and reasonable, and why it was superior to one based on individual usage. Order No.
2006-543, p. 25. The parties failed to provide any information in response to these
questions. CWS argues it was improper for the Commission to inquire whether a flat rate
billing structure was improper. It argues that the Commission failed to recognize that its
rates are presumptively valid and that they were not challenged by a party of record. The
Commission disagrees.

The Commission did not discuss whether CWS’s rates arc presumptively vahid in
its Order. However, as discussed above, a presumption of validity does not mean that the
Commission cannot question the fairness of the Company’s rate structure, which is the
essence of CWS’s argument. Rather, that presumption would be considered as part of the
Commission’s deliberation. This process was thwarted by CWS’s absolute refusal to
address the issue of flat rate billing at all.

The Commission has already discussed its reasons for rejecting the argument that
it is not entitled to consider an issue which has not been raised by a party in the case.
However, CWS acknowledges that some of its customers questioned the fairness of the

flat rate billing arrangement. The Commission was well within its rights to consider it.
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CWS also states that since only three of 12,000 sewer customers have expressed a
concern with respect to the Company’s flat rate sewer billing structure, Order No. 2006-
543 was inconsistent with the Heater Utilities case, particularly in light of ORS’s
endorsement of the flat rate sewer structure. First, the Commission only requested
information on the issue of flat rate billing. The Commission did not change the flat rate
billing structure. Second, the Commission’s request for information from parties is
different from the Commission’s denial of a rate increase in Heater, which was based
exclusively on testimony from customers of the utility regarding quality of service. Third,
the Commission is entitled to consider the fairness of the utility’s rate structure,
regardless of the number of customers who may complain about it.

The Commission noted that the flat rate billing structure concerned several of
CWS’s customers, and this initially prompted its consideration of the issue. However,
issues such as the fairness of a rate structure need not be raised by a certain percentage of
the Company’s customers to be worthy of consideration. As the Commission noted,
there are divergent opinions among various jurisdictions about the desirability of flat rate
designs. Order No. 2006-543, p. 25. It was entirely appropriate for the Commission to
consider this issue, and CWS’s motion to reconsider this ground for its decision is denied.

C. The Commission appropriately scrutinized $385.497 in rate case exXpenses.

CWS also takes issue with the Commission’s holding that CWS had failed to
present sufficient evidence to support its claimed amount of $385,497 in rale case
expenses. The Commission held that this “severely limited the Commission’s ability to
make its independent determination” regarding the rate case expenses claimed. Order No.

2006-543, p. 28. CWS argues that this is legal error. ORS further argues that the
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Commission acted in contravention of Order Nos. 2006-283 and 2006-284 by failing to
award expenses that agency incurred in retaining its expert witness and in conducting a
management review audit. We disagree.

CWS states that the Order fails to acknowledge that non-affiliate expenses of a
utility are presumed to be reasonable and incurred in good faith, and that the
Commission’s order “impermissibly shifts to CWS the burden...” CWS Petition, p. 34.
However, the burden of proof in a rate case is on the proponent. As stated in Order No.
2006-543, there was not enough evidence presented to determine whether the rate case
expenses were reasonable and prudently incurred.

Regardless of any presumption that may exist, a company must still prove its case
before an administrative tribunal. Simply stating the numbers without more evidence is
insufficient. Due to the Company’s refusal to furnish information regarding these
expenses and other matters as described herein, the Commission simply did not have
enough information to approve the Settlement Agreement. Accordingly, the Commission
had no choice but to reject both the Settlement Agreement, and, ultimately, the request
for rate relief.

The Company alleges error in the Commission’s reliance upon Porter v. S.C.

Public Service Commission, 328 S.C. 222, 493 S.E.2d 92 (1997) for the proposition that

“[t]he reasonableness of rate case expenses has long been debated before this
Commission and before the courts.” CWS argues that Porter did not address the
reasonableness of rate case expenses. CWS Petition, p. 34. The Commission cited this
case to illustrate that the handling of rate case expenses has been a recurring item of

controversy. This was clear from the Commission’s discussion which explained the
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holding in Porter as not “allowing the recovery of an unamortized rate case expense
incurred in connection with a prior rate case”. Order, p. 26. The Commission also noted
that the inclusion of unamortized rate case expenses could be viewed as unreasonable. Id.

One of the Commission’s stated concerns in this case was whether unamortized
expenses from a prior rate case - still under appeal — had been included in CWS’s
request. Order, p. 27. At page 34 of its petition, CWS asserts that Order No. 2006-543
(at pp. 26-28) does not acknowledge that the $100,277 in unamortized rate case expenses
has already been determined by the Commission to be reasonable. However, the
Commission’s order explicitly referred to these expenses stating: “The Company also
proposed (o continue to amortize the $100,277 of rate case expenses from Docket No.
2004-357-WS.” Order, p. 26. Order No. 2006-543 does not disallow the continued
amortization of such expenses. The rates set in Docket No. 2004-357-WS provided for
recovery of those expenses, and the Commission is not attempting to reduce those rates.

CWS complains that the Order does not acknowledge that ORS has conducted an
audit of the Company’s current rate case expenses and has found them to be reasonable
and that no party has challenged the expenses. In its petition for reconsideration, ORS
also argues that the expenses were entitled to a presumption of reasonableness absent a
challenge from a party to the case. ORS Petition, p. 12.

ORS may have audited these expenses, and the existing parties may have settled
that portion of the case, but the parties failed to give any specific breakdown on the
expenses in the material given to the Commission. The Commission had no way of
knowing what portion of the claimed expenses was for altorney’s fees, experts, or

whether part of the expenses, if any, was being sought in connection with the unresolved
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appcal of the Commission’s prior order (inclusion of these expenses would be improper
under rate case principles). The Commission was only provided with the bald assertion

that the parties had agreed that the expenses werc reasonable.

CWS further argues that the Commission’s discussion of Condon v. State of

South Carolina, 354 S.C. 634, 583 S.E. 2d 430 (2003) in Order No. 2006-543 was in

error. The Commission cited Rule 407, S.C.A.C.R. and the Condon case for the
proposition that attorney’s fee awards are to be evaluated based upon a set of factors
prescribed by the state supreme court:"’

[T]he court should consider the following six factors when

determining a reasonable attorney's fee: (1) the nature,
extent, and difficulty of the case; (2) the time necessarily
devoted to the case; (3) professional standing of counsel;
(4) contingency of compensation; (5) beneficial results
obtained; and (6) customary legal fees for similar services.

Jackson v. Speed, 326 S.C. 289, 308, 486 S.E.2d 750, 760 (1997); accord, EFCO Corp.

v. Renaissance on Charleston Harbor, L.L.C. 370 S.C. 612, 621, 635 S.E.2d 922, 926 -

927 (Ct. App. 2006).

Implying that these factors somehow are inapplicable to a determination of
attorney’s fees as allowable rate case expenses, CWS also repeated its position that a
determination of the appropriateness of attorney’s fees and legal expenses was solely
within the province of the ORS to decide and that the Commission had no power to
inquire as to whether the claimed legal expenses were reasonable. CWS Petition, p. 35.

The Company asserts that, because ORS and CWS came to an agreement on rate case

 The Commission did not, and does not, suspect CWS’s counsel of unethical billing
practices. However, this does not absolve the Commission of the duty to determine
whether claimed rate case expenses are reasonable and prudently incurred.
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expenses, and because ORS audited the proposed rate case expenses and determined that
said expenses were reasonable and prudently incurred, that the Commission should
blindly accept the parties’ assertions and adopt their conclusions, without the benefit of
any underlying detail. To this day, there is nothing in the record that would tell the
Commission, or the utility’s customers, what part of the $385,497 in new rate case
expenses contained in the Settlement Agreement is being paid for attorney’s fees, let
alone the terms on which those fees were earned. The Commission is entitled to, and
should, evaluate the reasonableness of attorney’s fees, especially when their expense will
be borne by the public or the utility’s consumers. The Commission was justified in
requesting additional detail and in declining to approve the settlement when the parties
refused to provide it.

We also find ORS’s complaint that it relied to its detriment on Order Nos. 2006~
283 and 2006-284 when it retained Dr. Woolridge and conducted a Management Review
Audit of CWS’s parent company to be without merit. There is nothing in the record of
this case that would have shown the Commission that Dr. Woolridge, or the Management
Review Audit, were to be funded in the settlement or how much was set aside to pay for
them. The ORS cannot refuse to detail its settled rate case expenses and subsequently

complain that these specific items were not approved on reconsideration.
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D. The Commission appropriately requested information regarding CWS’s DHEC
violations.

Commission Regulations 26 S.C. Code Ann. Regs. 103-514.C and 103-714.C
require water and wastewater utilities to provide notice to the Commission of any
violation of PSC or DHEC rules which affect the service provided to its customers. CWS
complains that the Commission erred in requesting information concerning the
Company’s compliance with the Commission’s reporting requirements. We discern no
error.

Despite specific testimony in the record as to the adequacy of operations of the
Company’s facilities and to the effect that the Company’s systems were operating in
accordance with DHEC rules and regulations, certain CWS system site reports attached
to the testimony of an ORS witness showed that several systems inspected by DHEC
were found to be unsatisfactory. See discussion supra pp. 7-8, and Order No. 2006-543,
pp. 28-29. Several systems inspected by ORS were found to be unsatisfactory by DHEC,
but the ORS nevertheless reported that DHEC standards were being met. Order, p. 28.
The Commission posed additional questions regarding DHEC compliance to the
Company. The parties failed to answer the Commission’s inquiries or to call any
witnesses at the settlement hearing to address the Commission’s concerns.

The Company’s assertions that the Commission erred by inquiring as to CWS’s
DHEC compliance are without merit. First, the Company argues that under 26 S.C. Code
Ann. Regs. 103-514.C and 103-714.C, it was not required to report the DHEC violations
in question to the Commission because they did not affect service to customers. Under

the regulations, a company must make the initial determination that service has been
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affected by a DHEC violation and make the required report. However, according to
CWS, the Commission does not have the authority to verify that the required self-
reporting has taken place. We reject this reading of the regulation. While the regulation
does place the primary reporting responsibility on the company, whether a violation
triggers a reporting obligation is subject to verification by the ORS or the Commission.

This Commission may also consider a company’s DHEC compliance record
regardless of whether Commission regulations require the routine reporting of these
incidents. The Company states that the only proper concern to the Commission is when a
DHEC violation results in inadequate service to customers. CWS alleges that there was
no evidence to show that CWS’s service is inadequate. However, CWS also asserts the
exclusive right to unilaterally decide which violations affect customer service and has
declined to share the basis for its determinations for the Commission. Therefore, while
CWS argues that the record is devoid of proof of inadequate customer service, it at the
same time declines to answer questions or provide information about the adequacy of its
customer service.

Three of CWS’s wastewater systems received an unsatisfactory rating in their
most recent DHEC compliance audits,”® but the Company contends that this fact is not a
relevant consideration regarding the Company’s quality of service. CWS argues that the
record contained no testimony about the compliance audits and no customer complaints.
CWS further argues that the ORS found the Company to be operating in accordance with

DHEC regulations. Order, p. 37. However, a company’s record of DHEC infractions

2 See Exhibit DMI-4, included with the Settlement Agreement filed on or about August
30, 2006.
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may be considered in the context of a rate increase, and the Commission rejects CWS’s
argument that the ORS should have the last word on the subject of its compliance with
DHEC regulations. Without more information, the Commission could not adequately
consider the quality of service provided by the Company. Our ability to consider the
implications of the unsatisfactory DHEC ratings in this case is severely hampered by the
parties’ failure to cooperate in this matter by furnishing the requested information.

In Order No. 2006-543, at page 29, the Commission refers to a water sample in
which the Maximum Contaminant Level for radium was exceeded. The Company
dismisses the significance of this fact by stating DHEC regulations merely require
customers to be notified of such contamination. It concludes no report to the
Commission was necessary, in spite of the Commission’s own reporting regulation. The
fact that DHEC regulations require customers to be notified raises a substantial question
as to whether this is a violation that affects service to those very customers. As such, the
Commission had legitimate questions as to the possible adverse effects of the radium on
the system’s customers. CWS provided no information related to this issue. If the
radium had no effect on the Company’s service 1o its customers, the Company should
have at least said so and answered the Commission’s questions. This example is yet
another instance where the Commission requested valid information and was simply
ignored.

XVI1. The Commission properly allowed customers to testify regarding CWS’s
application and proposed settlement.

CWS claims that Order No. 2006-543 “misinterprets CWS’s objection, which has

two components™: a) customer testimony “raises complaint issues outside the statutory
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and regulatory process...on due process and statutory grounds”; b) the customer
testimony received and relied on by this Commission was not supported by “objective,
quantifiable data that would demonstrate that CWS’s service is not adequate.”®’ CWS
Petition, p. 16. For the reasons explained below, the Commission finds all of these
grounds of the objection to be without merit.

A. The Commission did not violate CWS’s due process rights by hearing
customer testimony regarding quality of service.

CWS alleges that “Order No. 2006-543 erroneously limits the scope of the due
process protections to which it is entitled” because it was issued afier the Commission
heard customer testimony regarding the quality of its service. The Commission’s practice
of hearing from the public in rate case proceedings is well established and has been

recognized by the state Supreme Court.** CWS contends that its opportunity lo file

>l CWS’s objection to customer lestimony was as follows:

The purpose of this letter is to state ....the Applicant’s
objection to the Commission’s receipt of any customer
testimony consisting of unsubstantiated complaints
regarding customer service, quality of service, or customer
relations. The basis for this objection is that the receipt and
reliance upon such testimony would deny the Applicant due
process of law, permit customers to circumvent complaint
procedures established under law and Commission
regulation for the determination of such matters, and is an
inappropriate basis for the determination of just and
reasonable rates.

Letter of CWS counsel dated June 6, 2006.

2 see e.g., Patton v. South Carolina Public Service Commission, 280 S.C. at 292-293,
312 S.E.2d at 260 (“The record indicates that a substantial amount of testimony was
presented to the Commission by the customers of PPR & M as well as testimony
presented by the Director of Appalachian--3 District of DHEC concerning complaints
about the quality of service rendered by PPR & M to its customers in the Linville Hills
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responses to its customers’ testimony and to cross-examine public witnesses was
insufficient to protect its right to due process. CWS Petition, p. 11. CWS argues that its
procedural rights were inadequate in light of the fact that “CWS’s ‘complaining’
customers were not required to adhere to the obligations of a party in a contested case.”
Id. *Nor were any of these customers subject to discovery by CWS...” Id. According to
CWS, a disparity was created, resulting in a due process violation. This proposition 1s
rejected and is discussed in Order No. 2006-543, beginning at pége 7. The Commission
gave CWS the opportunity to investigate the testimony of all public witnesses and to
respond to their testimony in later filings.

The parameters of due process are expounded upon in Leventis v. South Carolina

Dept. of Health and Environmental Control:

Due process is flexible and calls for such procedural
protections as the particular situation demands. Ogburn-
Matthews v. Loblolly Partners, 332 S.C. 551, 561, 505
S.E.2d 598, 603 (Ct.App.1998) (quoting Stono River
Envtl. Protection Ass'n v. South Carolina Dep't of Health
and Envtl. Control, 305 S.C. 90, 94, 406 S.E.2d 340, 341
(1991)). The requirements of due process include notice,
an opportunity to be heard in a meaningful way, and
judicial review. Ogburn-Matthews, 332 S.C. at 562, 505
S.E.2d at 603; see also S.C. Const. art. 1, § 22. To prove
the denial of due process in an administrative proceeding,
a party must show that it was substantially prejudiced by
the administrative process. Ogburn-Matthews, 332 S.C. at

Subdivision.”); Hamm v. Public Service Commission, 309 S.C. at 302., 422 S.E.2d at 122
(“As to the effect of the proposed price on customers, the PSC found that the increased
rates were reasonable .... In addition, the PSC noted that it had received only five letters
opposing a rate increase.”); Hilton Head Plantation Utilities v. Public Service Comm’n,
312 S.C. at 449, 441 S.E.2d at 322 (“Thereafter Richard C. Pilsbury (Pilsbury), President
of the Property Owner's Association of Hilton Head Plantation, a protestant representing
many consumer rate payers, called the Commission's attention to the fact that a
substantial portion of the Utility's budget was paid to its corporate parent.”).
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561, 505 S.E.2d at 603 (citing Palmetto Alliance, Inc. v.
South Carolina Public Service Comm'n, 282 S.C. 430,
319 S.IE.2d 695 (1984)).

340 S.C. at 131-132, 530 S.E.2d at 650.

CWS fails to show that it was either substantially prejudiced by the admission of
customer testimony or that it was not allowed the opportunity to be heard in a meaningful
way. Not only did CWS benefit from representation of counsel while its customers did
not, it also enjoyed the ability to cross-examine these witnesses, file responses to their
testimony, and prefile written rebuttal testimony. Tr. 17-19. 34 (Vol. 1); Tr. 20-22, 58-
59, 65-66, 90-91 (Vol. 2); Tr. 19-22, 42-43, 50-51 (Vol. 4); Tr. 27-52, 64, 71-73, 76-78
(Vol. 5); CWS Letter (dated August 23, 2006); 26 S.C. Code Ann. Regs. 103-852 (1976).

CWS has also participated in a number of evening public hearings over many
years and is thoroughly familiar with the type of testimony that sometimes appears during
the efforts of this Commission to obtain information on quality of service of the
Company. CWS was also allowed to investigate and respond to customer testimony after
the public hearings, and it did so. In contrast, the general ratepayer is much less
sophisticated about rate proceedings and formal hearings than the Company. If any
disparity existed, it was in favor of CWS.

B. The Commission did not circumvent customer complaint procedures by
hearing testimony from customers regarding CWS’s quality of setvice,

because these procedures are not the exclusive means of bringing
customer service issues to the attention of the Commission in a rate case.

CWS argues that the Commission “allowing customers to circumvent the
established method of resolving complaints exceeded the powers conferred upon the

Commission by the South Carolina General Assembly” and therefore the Commission
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erred in overruling its objections to public testimony regarding quality of service. CWS
Petition, p. 12.

CWS does not cite to any customer complaint statute or regulation supporting its
claim that formal complaints are the exclusive vehicles for airing of customer complaints.
Statutory law does provide for the imposition of fines if a water or sewer utility fails to
provide “adequate and proper service to its customers.” S.C. Code Ann. §58-5-710.
Also the law provides: “Individual consumer complaints must be filed with the Office of
Regulatory Staff, which has the responsibility of mediating consumer complaints under
the provisions of Articles 1, 3, and 5. If a complaint is not resolved to the satisfaction of
the complainant, the complainant may request a hearing before the commission.” S.C.
Code Ann §58-5-270. However, the PSC’s “established customer complaint process™ is
not found in a statute; it is found in the Commission’s regulations.

Customer complaint regulations for water service are found at 26 S.C. Code Ann.
Regs. 103-716 and 103-738. These regulations provide:

Complaints by customers concerning the charges, practices,
facilities, or services of the utility shall be investigated
promptly and thoroughly. Each utility shall keep a record of
all such complaints received, which record shall show the
name and address of the complainant, the date and
character of the complaint, and the adjustment or disposal
made thereof.
26 S.C. Code Ann. Regs. 103-716; and:

A. Complaints concerning the charges, practices, facilities,
or service of the utility shall be investigated promptly and
thoroughly. The utility shall keep records of customer
complaints as will enable it and the Commission to review
and analyze its procedures and actions. All customer

complaints shall be processed by the utility pursuant to
103-716 and 103-730.F.
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B. When the Commission has notified the utility that a
complaint has been received concerning a specific account
and the Commission has received notice of the complaint
before service is terminated, the utility shall not discontinue
the service of that account until the Commission's
investigation is completed and the results have been
received by the utility.
26 S.C. Code Ann. Regs. 103-738.

Substantially similar regulations for customer complaints against wastewater
utilities are found at 26 S.C. Code Ann. Regs. 103-516 and 103-538. Nothing in these
regulations indicates that the complaint procedures contained therein are the exclusive
means for the Commission’s consideration of customer service issues. The process set
forth in these statutes and regulations is meant to provide a vehicle for the resolution of
individual customer complaints. There is no evidence that either the Commission or the
General Assembly intended to foreclose the consideration by the Commission of
customer service issues in rate cases nor is the Commission limited to considering service
complaints brought under its individual complaint procedures. Such a reading of these
statutes and regulations would lead to an absurd result. Under CWS’s interpretation, if a
utility received repealed customer service complaints that were resolved through the
investigation and mediation of the Office of Regulatory Staff, these issues could not be
subsequently considered by the Commission when considering a rate increase. This

tortured construction of the law and regulations is incorrcct and inconsistent with the

Supreme Court’s decision in Pation.
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C. CWS’s contention that the Commission cannot properly consider what
CWS calls “customer testimony consisting of unsubstantiated complaints”
runs counter to the broad statutory authority of the Commission and the
longstanding recognition of public testimony as a valuable component of
the ratemaking process.

The Public Service Commission 1s within its statutory authority to hold public
hearings and consider public testimony. This authority is derived from the General
Assembly’s broad mandate for the Commission to ascertain and fix just and reasonable
standards, classifications, regulations, practices, and measurements of service necessary
to supervise and regulate the rates and service as well as determine a fair rate of return for
public utilities. S.C. Code Ann. §§58-3-140 and 58-5-210 (1976). While the General
Assembly granted these express powers, it declined to instruct the Commission on how to
apply them, leaving the means to exercise them to the Commission’s discretion.

Testimony by nonparty public wilnesses has been recognized by the South Carolina

Supreme Court. See Hilton Head supra.

D. The Commission correctly interpreted the Supreme Court’s holding in
Patton v. Public Service Commission as supporting its consideration of
CWS’s quality of service.

CWS contends that Patton v. Public Service Commission “does not speak to

whether quality of service 1s a proper consideration in determining a reasonable rate of
return or a just and reasonable operating margin.” CWS Petition, p. 13. CWS argues that
Patton only allows the Commission to “impose ‘reasonable requirements’ .... to insure
that adequate and proper service will be rendered to customers.” CWS further argues that
Patton only holds that withholding an increase until deficiencies are corrected “is a
proper means by which the Commission may discharge its authority.” CWS Petition, p.

13. CWS’s reading of Patton is unduly restrictive. The Pation Court expressly recognized



DOCKET NO. 2006-92-WS — ORDER NO. 2007-140 Exhibit D
Page 66 of 85

NOVEMBER 19, 2007
PAGE 66

quality of service as a factor that must be considered, stating “[t]he record in this
proceeding indicates that the Commission, in determining the just and reasonable

2 examined the relationship between the

operating margin for [the applicant]
Company’s expenses, revenues and investment in an historic test period as well as the
quality of service provided to its customers.” 312 S.E.2d at 259 (emphasis added).
CWS argues that, in Patton, “1) customer complaints alone were not held to be
sufficient to support the denial of rate relief, 2) objective testimony from a DHEC witness
that the utility’s facility in that subdivision failed to meet DHEC standards was provided,
and 3) only a delay in the availability of otherwise allowable rate relief for service to
customers in one subdivision resulted.” CWS Petition, p. 14. However, Patton does not
limit the Commission to conditioning prospective rate reliel, as CWS suggests. Instead,
the case acknowledges that quality of service is a factor for the Commission to consider
when setting rates. Patton does not foreclose the possibility that certain circumstances
may warrant the denial of a rate increase duc to a utility’s failure to prove that it offers
adequate customer service. Patton, 280 S.C. at 293, 312 S.E.2d at 260 (“In this instance,
rather than reduce the rates and charges found reasonable for sewerage service ....

because of the poor quality of service, the Commission chose to give the utility company

the opportunity and incentive to upgrade the system.”) (emphasis added).

 The ORS also takes issue with the applicability of Patton to the facts of this case,
asserting that quality of service was deemed in Patton to be a valid basis upon which to
fix rates, but not operating margin. Not only is this distinction irrelevant; it is also a
misstatement, inasmuch as the Court’s holding in Patton acknowledged quality of service
to be a consideration both in determining the just and reasonable operating margin. (280
S.C. at 291, 312 S.E.2d at 259), and in fixing just and reasonable rates, (280 S.C at 293,
312 S.E.2d at 260).
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CWS also argues that the Commission’s consideration of “quality of service” is
inconsistent with its prior orders evaluating the “adequacy” of a utility’s service. The
distinction between “quality of service” and “adequacy of service” is a matter of
semantics. The Commission’s orders all focus on the question of whether customers are
receiving the service they deserve.

CWS complains that the Commission denies it rate relief in all of CWS’s ninety-
six subdivisions based solely on the testimony of customers in seven subdivisions. CWS
Petition, p. 13. However, the basis for our decision not to approve the parties’ Settlement
Agreement was the parties’ failure to prove that the proposed rates were just and
reasonable. The fact that some of the Commission’s concerns arose after hearing public
testimony from customers in seven subdivisions renders them no less valid and certainly
provides no basis upon which CWS is entitled to a different result. In Patton, the
Commission was able to condition a rate increase on the Company’s compliance with

DHEC regulations. Patton, 312 S.E.2d at 260. In the present case, the Commission

lacked the necessary information to grant conditional relief of the type granted in Patton.
CWS states that there is no quantifiable objective data or scientific criteria in the
record to support a finding that CWS’s service is not adequate. CWS further argues that
the testimony offered by the public witnesses as to inadequacy of service therefore must
be disregarded. CWS Petition, p. 15. This assertion by CWS is a misstatement of the
law, based largely upon CWS’s misreading of an unpublished memorandum opinion
issued by the South Carolina Supreme Court in 1995 and an ensuing Circuit Court

opinion. See Heater Utilities Inc. v. Public Service Commission of South Carolina, Op.

No. 95-M0O-365 (S.C. S.Ct. filed December 8, 1995), cited in Tega Cay Water Service,
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Inc. v. South Carolina Public_Service Comm’n, Case No. 97-CP-40-923 (Richland

County Court of Common Pleas, 1998) (“TCWS”). In TCWS, the Commission granted
the applicant a low rate of return (0.23%), which the Commission claimed was justified
by evidence of poor quality of service. Citing to Heater, the Court of Common Pleas
reversed the Commission’s decision, {inding that the only evidence of poor service was
the testimony of six customers out of a customer base of about 1,500 and that these six
customer complaints, standing alone, were insufficient to support the rate of return issued
by the Commission.*

Heater and TCWS are clearly distinguishable from the case at hand. In Heater, the

PSC based its denial of the rate increase entirely on a finding of poor water quality. The
PSC had based its finding of poor quality on the anecdotal testimony of fourteen
customers, despite a study conducted by its own staff which found the water to be clear
and odorless in the subdivisions about which the customers complained. Similarly, in

TCWS, the PSC based a finding of poor service quality solely upon six customer

complaints.  In both Heater and TCWS, the reviewing courts found that the
Commission’s rulings were not supported by substantial evidence.

In the present case, the Commission declined to approve the setilement because
CWS had failed to prove the requested rates to be fair and reasonable based upon many
factors, only one of which is quality of service, consistent with the South Carolina
Supreme Court’s decision in Patton. The Commission heard testimony which gave it
cause for concern about quality of service issues, and it inquired about them. Just as the

Patton case was one in which certain objective, quantifiable criteria set by DHEC were

* We discussed the TCWS case in greater detail in Order No. 2006-543, pp. 10-11.
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not met, the applicant in this case also failed to meet some DHEC standards.
Additionally, the records and testimony offered by the ORS raised legitimate concerns
about compliance with Commission regulations. Nevertheless, the parties refused to
provide information which would address these discrepancies in the reports which they
submitted. The Commission’s decision to deny a rate increase in these proceedings was
ultimately based as much on the absence of information pertaining to CWS’s quality of
service as on the testimony of complaining customers.

The Commission’s actions in the instant case were based upon much more
evidence than existed in Heater, in which this Commission acted solely upon its finding
of poor water quality, for which there was far less evidence than in this case. Here, while
the ORS may have concluded that CWS offered adequate service, the Commission found
evidence in customer testimony and in the parties’ own submissions to suggest otherwise.
While the Commission relies upon the ORS to conduct audits and investigations and
present its findings to the Commission as an aid to the Commission in making regulatory
decisions, it is not obligated to accept ORS’s conclusions as a matter of course where
other evidence might lead to a different result. It is within ORS’s purview to represent
the public interest before the Commission, but it is the Commission’s authority to
deliberate and then judge whether public interest standards are met.

E. CWS’s arguments that the Commission should reconsider its decision to

hear testimony from Mr. Hershey, Mr. Long, and Mrs. Bryant at the
September 7. 2006 hearing are incorrecl, and In some cases were not

timely raised.

CWS argues that the Commission erred in overruling its objections to certain

customer testimony. The Commission has carefully examined the characterizations,
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contained in CWS's Petition of its objections with regard to the testimony of witnesses
Hershey, Long, and Bryant. A comparison of the Petition to the actual September 7,
2006 transcript reveals that in some instances CWS has attempted 1o revise its objections
on reconsideration, broadening the scope of its objections to include grounds not stated at
the hearing. These inconsistencies are detailed where applicable below. For the reasons
set forth herein, the Commission finds these objections to have been properly overruled.

1. CWS’s stated objection to testimony of Paul Hershey was properly
overruled because he did not cede his time to another witness., Don

Long.

CWS argues that the Commission erred in overruling its objection to the
testimony of Paul Hershey. CWS objected to Hershey’s testimony on the grounds that he
had ceded the time reserved for his testimony to another public witness — Don Long. The
Commission found that Mr. Hershey had not ceded his time to Long, a finding challenged
by CWS.

At the September 7, 2006 hearing, CWS made the following objection to
Hershey’s testimony:

MR. HOEFER: 1 just have a brief matter to take up. I
would object to Mr. Hershey’s testimony on these grounds.
In the Notice of Filing issued in this case, individuals and
entities were directed to give the Commission notice of
their intent to testify and present evidence. Mr. Hershey
did so. He said he was doing it on behalf of the River
Hills Community Association. Within the last ten days
he communicated to the Hearing Officer in this case
that he was ceding his time to testify on behalf of the
River Hills Community Association to Mr. Don Long.
Mr. Don Long has already testified. I just want to make that
objection for the record, Mr. Chairman.

Tr. 67 (Settlement Hearing, September 7, 2006) (emphasis added).
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The issue of whether Hershey ceded his time to Long arose from a confusing
series of communications between Hershey, the Commission, and the parties. A Hearing
Officer’s Directive dealing with Hershey’s testimony explains the sequence of events as
follows:

On August 24, 2006, the Commission was contacted by
email by a Mr. Paul Hershey who requested that time be set
aside during the final hearings in the above captioned case
on September 6 and 7, 2006, for the purpose of receiving
certain testimony from Mr. Don Long. Carolina Water
Service, acting through its attorney, John M.S. Hoefer,
objected to this request and to Mr. Long’s right to present
testimony at the hearing. On the afternoon of August 25,
2006, as hearing officer in this case, I issued a ruling
allowing Mr. Long to testify under certain conditions.
[footnote omitted] This ruling was premised on the
mistaken belief that Mr. Hershey was relaying a request to
the Commission on behalf of Mr. Long with his knowledge
and consent.’

Footnote *: My ruling of August 25, 2006, was made
without my knowledge of a letter dated April 24, 2006,
from Mr. Hershey in which he requested that time be set
aside at the final hearing in the case for testimony from
members of the River Hills Community Association. This
request was apparently addressed to the Office of
Regulatory Staff, and was not received by the Public
Service Commission. Indeed, the Commission still does
not have a copy of this letter, but was informed of its
existence and contents today. CWS asserts that Mr.
Hershey was writing in order o cede some of the time
requested for the RHCA to Mr. Long.

Hearing Officer Directive, August 29, 2006. (emphasis added).

CWS, through its counsel, only furnished a copy of Hershey’s misaddressed letter
to the Commission by email on August 29", Neither Hershey’s letter of April 24, 2006,
nor his email request of August 24", stated that he sought to cede his right to testify to

Long. Instead, Hershey's letter of April 24, 2006, requested one and a half hours for the
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River Hills Community Association to testify at the Commission’s final hearing in
Columbia. It did not mention Long.

While Hershey’s email correspondence of August 24, 2006, does request that the
Commission schedule time for Long to testify at the final hearing and seems to
contemplate that he do so during the time allotted to the association, it does not say that
Long would be its only witness (‘we are requesting to be heard the morning of the 7™ of
Sept 2006. ...We will be able to present at both hearings.‘..”). The Hearing Officer
subsequently determined that Hershey’s request was made without Long’s knowledge
and that Long was planning to appear and testify at the hearing regardless of any
involvement by Hershey. Hearing Officer’s Directive, August 29, 2006. Furthermore,
Hershey directed his correspondence to the Office of Regulatory Staff and counsel for
CWS, but did not make his request to the Commission. By the time the Commission was
furnished with a copy of this letter, Long had already informed the Hearing Officer that
he was unaware of Hershey’s request, and that he, independent from the River Hills
Community Association, intended to speak at the hearing. The Commission still finds
that Hershey did not cede his time to Long and that even if he had done so, it was in the

Commission’s discretion to allow both witnesses to testify.
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2. CWS incorrectly argues a) that the Commission solicited Mr. Long to
give testimony at the September 7th hearing for a second time, and b)
that it was error to allow a public witness to testify after the parties of
record had reached a seitlement.”

With regard to the testimony of Don Long, CWS first claims that the Commission
failed to address the substance of the objection made at the June 12, 2006, evening public
hearing “with respect to the propriety of the Commission soliciting further testimony
from Long at the ‘merits’ hearing in this docket.” CWS Petition, p. 19 (italics added).*®
CWS raised this “solicitation” objection at the June 12, 2006, evening hearing. However,
a review of the full objection made by CWS as to Mr. Long at the September 7, 2006,
settlement hearing shows that CWS did not preserve its “solicitation” argument at that
hearing:

MR. HOEFER: I would like to at this time renew the
objection I made at the night hearing in River Hills at the
Community Church regarding Mr. Long being allowed to
testify twice in the case. 1 would also like to add an
additional new objection and that woeuld be that
because the parties of record in this case have settled
the matter, there’s not a contested matter before the
Commission, and therefore his testimony should not be
allowed. I just wanted to make that objection for the record,
Mr. Chairman.

Tr. 7-8 (Settlement Hearing, September 7, 2006) (emphasis added).

Z In its Petition for Reconsideration, CWS also raises several of these same arguments in
regard to the testimony of Bryant and/or Hershey. The Commission’s rulings on the
applicability of these arguments to Bryant’s and Hershey’s testimony are noted where
necessary in the following discussion.

* The ORS also raises this ground for the first time in its Petition for Reconsideration
even though it did not object to Long’s testimony at the hearing. The ORS’s objection is
not timely raised.
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The stated objections that were actually made at that hearing were addressed in this
Commission’s October 2, 2006, order.”’

Although it did not preserve its “solicitation” objection when Mr. Long testified at
the settlement hearing, CWS now raises this argument upon reconsideration. The
Commission did not improperly solicit Long’s testimony when it allowed him to present
additional testimony. No Commissioner requested Long’s testimony, and no objection
was made on that basis. It was Long who requested to be allowed to continue his
testimony at the merits hearing in Columbia, and who was allowed to do so by the

Chairman.® In any event, the argument is largely academic because the data presented

7 As originally stated by the Commission in regard to both Mr. Long’s and Ms. Bryant’s
testimony, the Commission has the discretion to allow witnesses to testify more than
once. See Order No. 2006-357, pp. 13-15. That section of our original order also
addresses the second stated objection, i.e., that the parties of record settled the matter,
leaving nothing for a public witness to testify about.

® The pertinent parts of the record of the proceedings in Lake Wylie reads as follows:

MR. LONG: Since our analysis, despite several requests, was
done without benefit of any meaningful assistance from the
ORS, we believe we'’re entitled 1o know whether there is
agreement from the ORS and the PSC with our conclusions. If
there is not agreement, then we believe we’re entitled to know
in detail why there’s not agreement and to have additional
time to analyze and comment on those conclusions before
any rate increase is approved. [Applause]

Tr. 34 (Lake Wylie, York County Public Hearing, June 12,
2006) (emphasis added).

COMMISSIONER FLEMING: I don’t have a question, but
what I wanted to request, if possible. Mr. Long had a lot of
substantive information and figures in his report. He asked to
have a chanee to come back if other sources came up with
different figures. We normally say that that person cannot
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testify again, but would he be — would it be possible for him to
be in the hearing to answer questions or rebut any other
information that was there. I think that would be very
important. (emphasis added).
CHAIRMAN MITCHELL: Yes, sir?
MR. LONG: ] can certainly try.
CHAIRMAN MITCHELL: We’ll at least allow a response to
whatever else is being presented. We did need to know a little
bit more in detail how you came to some of the numbers that
you were quoting there.
MR. LONG: I'll try to provide that.
CHAIRMAN MITCHELL: Yes, sir, if you could, you know,
the exhibits that we’ve asked you to provide to us — very
specific how you arrived on certain numbers, we certainly need
that.
MR. LONG: I can do that, sir.
CHAIRMAN MITCHELL: Any other questions?
Commissioner Howard.
MR. HOEFER: Mr. Chairman, please before Commissioner
Howard asks his questions, I need to interpose an objection.

[Laughter from audience]
CHAIRMAN MITCHELL: Please, we do have to listen and
have this on tape, please. We certainly honor all of your
responses, but certainly we do have to take this and have it all
on record.

Mr. Hoefer.
MR. HOEFER: Thank you, Mr. Chairman. [ think Mr. Terreni
very clearly stated at the outset of this proceeding if someone
testified tonight, they would not be allowed to come to
Columbia and testify.

[Someone from audience speaks-inaudible]
MR. HOEFER: Did you hear that, Mr. Chairman? I will — I
think it was very clearly stated by Mr. Terreni at the beginning
of the hearing tonight that anyone who testifies tonight would
not be allowed to testify in Columbia. So, we would object to it
on that basis.

Additionally, we would object to it on the basis of Rule
501, the South Carolina Appellate Court Rules, Canon 3. We
would also object on the basis of Rule 614(b) of the South
Carolina Rules of Evidence. These people are [inaudible], I'm
happy to say, but to have documentation, additional testimony
elicited on behalf of the judicial officers of the proceeding; we
think is inappropriate, and we would object.

Thank you, Mr. Chairman.
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by Mr. Long on September 7" was incomplete, largely speculative, and did not form the
basis of the Commission’s order. The Commission’s ruling on this objection would not
have affected the final determination of CWS’s petition.

CWS also moves the Commission to reconsider its ruling on the Company’s
objection to Long’s testimony on the grounds that Long was not a party to its Settlement
Agreement with the ORS and that non-parties should not be heard on a settled case.
CWS Petition, p. 20. Although CWS claims to have made this same objection as to the
testimony of Mr. Hershey and Ms. Bryamt,29 the record reflects otherwise. CWS’s
objections to Ms. Bryant only related to the Commission’s decision to allow her to testify
both in an evening public hearing and at the merits hearing in Columbia. (Tr. 113
(Settlement Hearing, September 7, 2006)).*° Similarly, CWS did not object to Hershey’s

testimony on the grounds that he was not a party; it only objected on the grounds that he

CHAIRMAN MITCHELL: Okay. Mr. Hoefer, for the record,
we understand what you've said. But, however, we had a
Commissioner to specifically request a change in our
[inaudible] and because of that, we’re going to allow what
we’ve already told Mr. Long, that he can come and testify, and
’m going to rule that 501 [inaudible] of that procedure.

Tr. 38 (Lake Wylie, York County Public Hearing, June 12, 2006).

? See CWS Petition, p. 20, fn. 11.

*® CWS’s objection to Ms. Bryant’s testimony stated:
MR. HOEFER: Thank you. Before the witness takes the
stand, I’d like to state an objection. She testified at the night
hearing at the Baptist Church near Oak Grove, and I would
just to state for the record an objection to her testifying
twice. We just wanted to get that on the record, Mr.
Chairman.
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had relinquished his allotted time to Long. (Tr. 67 (Settlement Hearing, September 7,
2006)). >

In any event, CWS’s objection that Long was not a party to the Settlement
Agreement and that non-parties should not be heard on a settled case is directly at odds
with the position that it took before the Commission just one week before the September
7" hearing. On August 30, 2006, CWS and the ORS filed a motion requesting a
settlement hearing and adoption of their Settlement Agreement with the Commission.
Explanatory Brief and Joint Motion for Settlement Hearing and Adoption of Settlement
Agreement, filed by CWS and ORS, August 30, 2006. In their motion, CWS and the
ORS requested “the Commission to commence a hearing as scheduled on September 7,
2006, to permit any public witnesses an opportunity to testify and allow the parties
to publish a summary of the proposed settlement agreement.” Id., p. 2. (emphasis
added). Now, CWS complains that the Commission held the hearing and allowed

testimony by public witnesses who were not parties to the case.

N CwWS’s objection to Mr. Hershey’s testimony stated:

MR. HOEFER: [ just have a brief matter to take up. I would
object to Mr. Hershey’s testimony on these grounds. In the
Notice of Filing issued in this case, individuals and entities
were directed to give the Commission notice of their intent to
testify and present evidence. Mr. Hershey did so. He said he
was doing it on behalf of the River Hills Community
Association. Within the last ten days he communicated to the
Hearing Officer in this case that he was ceding his time to
testify on behalf of the River Hills Community Association to
Mr. Don Long. Mr. Don Long has already testified. I just want
to make that objection for the record, Mr. Chairman.
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CWS’s argument is also inconsistent with its motion of August 30”‘, which
explicitly requested that public testimony be taken on September 7" and “that a hearing
on the merits of the proposed settlement, if deemed necessary by the Commission, be
scheduled at a later date.” Id. CWS only adopted this contrary position when the
Commission made its request for information on September 6™, when it became clear that
the Commission intended to give meaningful scrutiny to, and not merely “acknowledge”,
the Settlement Agreement.

CWS states that “only parties in a case are entitled to object to a settlement
agreement” CWS Petition, p. 20 (emphasis added). To the contrary, the public is entitled
to be heard regarding the agreement. Public testimony is important because it affords
customers of companies such as CWS a voice before the Commission in an environment
where the company operates a monopoly and the individual customer has little or no
power. Public testimony provides a check to this discrepancy in power and provides a
means of preventing an abuse of this power that might otherwise result. See CHARLES F.
PHILLIPS, JR., THE REGULATION OF PUBLIC UTILITIES THEORY AND PRACTICE 60 (31d ed.
1993) (stating “The regulation of public utilities has been justified... to control the social
and/or political power of monopolists controlling essential products and services.”). Its
argument that public testimony is a violation of due process is inaccurate. These
principles do not change merely because the parties have filed a Settlement Agreement.

CONCLUSION

Both the Petitions from Carolina Water Service, Inc. and the Office of Regulatory

Staff are denied. The Commission has reviewed each and every allegation of error

contained in each petition seeking rehearing and reconsideration filed by the parties, and
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has concluded that the order complained of contains no error warranting a different result.
To the extent that any party has alleged errors not specifically addressed here, they have
been fully considered and rejected. We reiterate that if the parties had provided the
requested evidence to support the proposed settlement of this rate case, it is possible and
perhaps even probable, that the compromised rates would have been approved. Because
the parties chose not to respond to the Commission’s inquiries, the Commission had no
choice but to reject the settlement and the Company’s application based on the lack of
evidence presented.

This Order shall remain in full force and effect until further Order of the
Commission.

BY ORDER OF THE COMMISSION:

. _
ALl OB,

e S

C

G. O’Neal Hamilton, Chairman

ATTEST:

DL mnd,
[l e~

C. Robert Moseley, Vice Chairrfiin

(SEAL)
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Public Service Commission of South Carolina
Settlement Policies and Procedures
Revised 6/13/2006

The Public Service Commission of South Carolina (PSC) has had a significant number
of settlements presented to it in the past year. To assist the parties and the Commission in
efficiently and fairly dealing with settlements, o the end that the Commission is able to
carry out its statutory duty of assuring that cases brought before it are resolved in a
manner consistent with the public interest, the PSC has developed this policy. The
following policies and procedures will be followed by the Commission in evaluating the
settlemnents and stipulations presented by parties appearing before the PSC.

L. SETTLEMENTS TO BE ENCOURAGED

The Commission encourages the resolution of matters brought before it through the use
of stipulations and settlements. Settlements must be supported by probative evidence.

II. CONSIDERATION OF SETTLEMENTS

When a setilement is presented to the Commission, the Commission will prescribe
procedures appropriate to the nature of the settlement for the Commission’s consideration
of the settlement. For example, the Commission may summarily accept settlement of an
essentially private dispute that has no significant implications for regulatory law or policy
or for other utilities or customers upon the written request of the affected parties. On the
other hand, when the settlement presents issues of significant implication for other
utilitics, customers or the public interest, the Commission will convene an evidentiary
hearing to consider the reasonableness of the settlement and whether acceptance of the
settlement is just, fair, and reasonable, in the public intercst, or otherwise in accordance
with law or regulatory policy. Approval of such settlements shall be based upon
substantial evidence in the record.

II1. BURDENS OF PROOF

Proponents of a proposed settlement carry the burden of showing that the settlement is
reasonable, in the public interest, or otherwise in accordance with law or regulatory
policy. Proponents of the settlement should be prepared to call witnesses and argue in
favor of the settlement. The Commission may require the further development of an
appropriate record in support of a proposed settlement as™a condition of accepting or
rejecting the settlement.

IV. SETTLEMENT NOT BINDING ON THE COMMISSION

The Commission is not bound by settlements. It will independently review any scttlement
proposed to it to determine whether the settlement is just, fair and reasonable, in the
public interest, or otherwise in accordance with law or regulatory policy. When a
seitlement is filed, the Commission may accept the settlement, reject the settlement, or
require the further development of an appropriate record in support of a proposed
settlement. A settlement which fully or partially resolves a proceeding before the
Commission shall have no precedential effect on future proceedings. If the Commission
rejects the settlement, the matter shall continue, as though no settlement had been
presented, and neither the settlement nor its terms shall be admitted in the hearing on the
merits.
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V. SETTLEMENT PROCEDURES

When all parties to a proceeding reach agreement with regard to all issues in the form of
a settlerhent signed by all parties or their representatives, the following procedures shall
be followed:

1. Notice to Commission

Upon the execution of a settlement, the parties shall promptly notify the Commission of
the existence of the settlement.

2. Timing of Filing

Parties may file a settlement at any time after the deadline has passed for filing
interventions, and are encouraged to file any settlements as soon as possible thereafter.

3. Filing and Scheduling of Hearing

A settlement hearing may be scheduled by the Commission upon the parties’ filing of the
following:

a. Copies of any document, pre-filed testimony, financial analysis, or exhibit which
support the settlement, and

b. An explanatory brief and joint motion for the scheduling of a settlement hearing, which
shall include a list of proposed witnesses to be presented to support the settlement.

Upon the filing of a complete settlement, executed by all parties, the Commission or an
appointed Hearing Officer may, at their discretion, order a continuance of any previously
established procedural schedule in the proceeding. If the settlement is filed in sufficient
time before the originally scheduled hearing date, that date will generally be used as the
date for the settlement hearing. However, in order to allow the Commission adequate
time to evaluate the terms of the settlement and the documentation provided in support
thereof, if a settlement (including supporting documentation for the settlement) is filed
with the Commission less than seven calendar days prior to the originally scheduled
hearing date, the Commission reserves the right to postpone the hearing date.
Alternatively, the Commission may elect to commence the settlement hearing on the
original hearing date to allow public witnesses to offer testimony and to allow the parties
to present evidence supporting the setllement, but thereafter, in order to have sufficient
time to review the settlement terms and supporting documents, the Commission may
elect to recess the hearing to be reconvened on a subsequent date, at which time witnesses
are subject to recall. In no event shall parties wait until time of hearing to announce
settlements if they have been executed prior to the day of the hearing. Hearings of
matters in which any such settlements are announced at the time of hearing are likewise
subject to postponement.

4. Procedure at a Settlement Hearing

Ata scttlement hearing, the parties shall call witnesses to support the settlement, and
shall introduce into evidence the signed settlement document, as well as the supporting
documentation and an explanation of the underlying rationale for the settlement. The
Commission may require evidence of any facts stipulated, notwithstanding the stipulation
of the parties.

If the Commission finds that the record lacks substantial evidence to support the
settlement, the Commission may establish procedures for the purpose of receiving
additional evidence upon which a decision on the proposed settlement may reasonably be
based.
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W A TEZ ~> ACCOUNTING INSTRUCTIONS

not relieve the utility from the responsibility of providing a
distribution of the costs of labor or from being able to
substantiate its labor charged with sufficient source documents.

General - Operating Reserves

Accretions to operating reserve accounts made by charges to
operating expenses shall not exceed a reasonable provision for the
expense. Material balances in such reserve accounts shall not be
diverted from the purpose for which provided, unless the permission
of the Commission is first obtained.

Géneral - Récords for Each Plant

Separate records shall be maintained by utility plant accounts
of the book cost of each plant owned including additions by the
utility to plant leased from others and of the cost of operating
and maintaining each plant owned or operated.

General - Accounting for Other Departments

If the utility also operates other utility departments, such
as electric, wastewater, gas, etc., it shall keep such accounts fo:
the other departments as may be prescribed by proper authority and
in the absence of prescribed accounts, it shall keep such accounts
as are proper or necessary to reflect the results of operating each
other department.

General - Transactions with Associated Companies

Each utility shall keep its accounts and records so as to be
able to furnish accurately and expeditiously statements of all
transactions with associated companies. The statements may be
required to show the general nature of the transactions, the
amounts involved therein and the amounts included in each account
prescribed herein with respect to such transactions. Transactions
with associated companies shall be recorded in the appropriate
accounts for transactions of the same nature. Nothing herein
contained, however, shall be construed as restraining the utility
from subdividing accounts for the purposes of recording separately
transactions with associated companies.

General - Contingent Assets and Liabilities

Contingent assets represent a possible source of value to the
utility contingent upon the fulfillment of conditions regarded as
uncertain. Contingent liabilities include items which may under
certain conditions become obligationsg of the utility but which are
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General - Clasgsification of Utilities

A. For the purpose of applying the system’ of accounts prescribed
by the Commission, water utilities are divided into three classes,
as follows:

Class A - Utilities having annual water operating revenues of
$1,000,000 or more.

Class B - Utilities having annual water operating revenues of
$200,000 or more but less than $1,000,000.

Class C - Utilities having annual water operating revenues of
less than $200,000.

B. This system of accounts applies to Class A utilities. The
system of accounts applicable to Class B and C utilities are issued
separately.

C. The class to which any utility belongs shall originally be
determined by the average of its annual water operating revenues
for the last three consecutive years. Subsequent changes in
classification shall be made when the average annual water
operating revenues for the three immediately preceding years exceed
the upper limit or are less than the lower limit, of the annual
water operating revenues of the classification previously
applicable to the utility. For a utility with both water and
wastewater operations, the classification shall be based on the
operation with the highest annual revenues.

General - Records

A. Each utility shall keep its books of account, and all other
books, records, and memoranda which support the entries in such
books of accounts so as to be able to furnish readily full
information as to any item included in any account. Each entry
shall be supported by such detailed information as will permit a
ready identification, analysis, and verification of all facts
relevant thereto.

B. The books and records referred to herein include not only
accounting records in a limited technical sense, but all other
records, such as minute books, stock books, reports,
correspondence, memoranda, etc., which may be useful in developing
the history of, or facts regarding, any transaction.

C. No utility shall destroy any such books or records unless the
destruction thereof is permitted by rules and regulations of the

Commission.
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